IN THE HIGH COURT OF ORISSA, CUTTACK
W.P.(C) No.34205 of 2021

In the matter of an application under Articles 226 of the
Constitution of India.

Sachala Patnaik  ....... Petitioner

-Versus-

The Sta arties

Fo

K

, S.A.K. Dora &
a

Fo ohanty,

ding Counsel

Fo Sahoo,

an &
a

PRESENT:

MR. JUSTICE BISWAJIT MOHANTY

B. Mohanty, J. This writ application has been filed by the petitioner
praying for quashing of the order dated 22.02.2021 passed by the

Executive Magistrate, Berhampur in Misc. Case No.79 of 2021
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rejecting her prayer for a direction to Registrar of Births and
Deaths, Berhampur Municipal Corporation, Berhampur (opposite
party No.6) for recording her date of birth to be 08.04.1945.
Additionally she has prayed that a direction be issued to the
opposite party No.3 to register and issue the birth certificate to her.
2. The case of the petitioner is that she is a lady of 77
years and a retired Government employee. She is a permanent
resident of Berhampur in the district of Ganjam. After retirement

from service and after death of her husband, she has been residing

at Berhampu arriage, the

daughter is n of America
and since th iseases and
nobody is th ts to go to
U.S.A. so tha at purpose,
she has to hich, birth
certificate is icate issued
under Sectio eaths Act,
1969, for sh Deaths of
Berhampur Municipal Corporation under Annexure-1, the
petitioner could come to know that event of her birth has not been
registered by the authorities. In such background, she filed Misc.
Case No.79 of 2021 before the Executive Magistrate, Berhampur

along with necessary documents for a direction to Registrar of
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Births and Deaths, Berhampur Municipal Corporation, Berhampur
(opposite party No.6) for issuance of birth certificate in her favour
reflecting her date of birth to be 08.04.1945. However, the said
application was rejected by the Executive Magistrate, Berhampur
on 22.02.2021 under Annexure-2 on the ground that since ‘the Act’
is prospective in nature and it regulates only the events that have
taken place after coming into force ‘the Act’, he cannot issue the
order to Registrar of Births and Deaths, Berhampur Municipal

Corporation (opposite party No.6) for issuance of birth certificate as

the petitione 08.04.1945.

Challenging t n filed with
the above not
3. D 5 have not
filed any cou he opposite
party Nos.3 ce of Green
Card, no birt e of birth is
08.04.1945, e Act’ which
is prospectiv fended the
impugned order passed by the opposite party No.5. In this context,
they have also relied on Odisha Registration of Births and Deaths
Rules, 1970, for short ‘1970 Rules’.

4. Mr. Das, learned counsel for the petitioner relying on

affidavit dated 30.11.2021 filed by the petitioner enclosing a copy
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of Matriculation Certificate issued by the Board of Secondary
Education, Odisha in her favour submitted that the date of birth of
the petitioner as per the said certificate is 08.04.1945 and though
relying upon the said document, the petitioner has applied for
issuance of birth certificate under Section 13(3) of ‘the Act’ as the
birth was not registered within one year of its occurrence, however,
such prayer has been rejected by the Executive Magistrate,
Berhampur under Annexure-2 without application of mind by

referring to non-existent provisions of law like Section 13(4)(8) of

‘the Act’ and ch rejection

order has bee hampur on
a wrong inter the Act’. He
submitted th ture but it
also takes in lace before
coming into lied on an
unreported he case of
Kamala Sing -Executive
Officer, Ana No.5701 of
2001. Accordingly, he contended that the impugned order should
be set aside and direction be given to opposite party No.6 for
issuance of birth certificate to the petitioner.

5. In reply, Mr. D.K. Mohanty, learned Additional

Standing Counsel stoutly defended the impugned order under
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Annexure-2 saying that since ‘the Act’ is prospective in nature, it
will only apply to the events which have taken place after coming
into force of ‘the Act’ and not to a birth which took place earlier.
Since the petitioner was born much prior to coming into force of
‘the Act’, rightly the Executive Magistrate, Berhampur has refused
to entertain her application for a direction to the opposite party
No.6 for recording/registering her date of birth as 08.04.1945 and
for issuing the consequential birth certificate.

6. Mr. R. Sahoo, learned counsel appearing for opposite

party Nos.3 r. Mohanty,
learned Additi
7. H petitioner,
Mr. D.K. Moh 1l and Mr. R.
Sahoo, learne .3 & 6.
8. T ute and are
as follows. T ered by the
municipal a lied, non-
availability c¢ -1 by the
opposite party No.6 on 23.11.2020. In such background, she filed a
petition under Section 13(3) of ‘the Act’ praying for issuance of
necessary direction to opposite party No.6 for recording/registering
her date of birth as 08.04.1945. However, such an application has

been rejected vide impugned order under Annexure-2 on the
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ground that since ‘the Act’ and the ‘1970 Rules’ are prospective in
nature and they regulate only the event that have taken place after
coming into force of ‘the Act’ and the above noted Rules and since
the birth of the petitioner took place much prior to coming into
force of the above noted Act and ‘1970 Rules’, therefore, the prayer
of the petitioner for a direction to opposite party No.6 for issuance
of birth certificate cannot be acceded.

9. Scanning of the impugned order under Annexure-2

shows gross non-application of mind by the Executive Magistrate,

Berhampur. (4)(8) of ‘the

Act’ which do Iso referred
to ‘1970 Rule the Odisha
Registration hort “2001
Rules”. Furth te of death,
death certific the matters
in issue. Tho ection 1 of
‘the Act’, the he Act’ and
‘1970 Rules’ 7.1970 as
indicated in the impugned order. The said Sub-Section only reads
as follows:

“This Act may be called The Registration of
Births and Deaths Act, 1969”.

Rather Sub-Section 3 of Section 1 of ‘the Act’ makes it clear that

‘the Act’ will come into force in a State on such date as the Central
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Government may, by notification in the Official Gazettee, appoint.
It is not disputed that ‘the Act’ came into force in 1970 and Section
13 of ‘the Act’, which is relevant for our purpose reads as follows:

“13. Delayed registration of births and deaths
- (1) Any birth or death of which information is given
to the Registrar after the expiry of the period specified
therefor, but within thirty days of its occurrence, shall
be registered on payment of such late fee as may be
prescribed.

(2) Any birth or death of which delayed
information is given to the Registrar after thirty days
but within one year of its occurrence shall be
registered only with the written permission of the
prescribed authority and on payment of the
ion of an affidavit made

case as under the said provision, the petitioner has applied for
issuance of necessary direction to opposite party No.6 for
registration of her birth date. The said Sub-Section as well as other
Sub-Sections of Section 13 uses the phrase ‘any birth or death’.
Thus there exists great emphasis on the phrase ‘any birth or

death’. This phrase cannot be interpreted only to mean birth or
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death occurring only after coming into force of ‘the Act’. If such a
restricted interpretation is given, then the same will cause great
injustice to persons born before the coming into force of ‘the Act’.
The very use of word ‘any’ makes it clear that it applies to cases of
all births whether occurring prior to or after the commencement of
‘the Act’. It is settled that a statute cannot lose its prospective
operational character because a part of the requisites for taking
actions under it is drawn from a time antecedent to its passing.

Secondly, even otherwise in the present case, the petitioner never

made a praye ate prior to

coming into f of Section
13 of ‘the A of the said
section appe apply for
registration o f delay. For
all these rea and deaths
which occurr cannot be
taken into a ct’ for the
purpose of is , this Court

in the case of Kamala Singh (supra) has made it clear that though
‘the Act’ is prospective in nature, however, Sub-Section (3) of
Section 13 clearly covers past cases where no entry could be made
within the time prescribed. In order to make things clear, the

relevant portion of the above noted order is quoted hereunder:
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“The Registration of Births and Deaths Act,
1969 (hereinafter referred to as ‘the Act’) has been
enacted with a view to get adequate and accurate
countrywide registration data for purposes of
national  planning and other development
programmes. The Preamble of the Act indicates that
the Act was enacted to provide for regulation of
births and deaths.

Sub-section (3) of Section 13 of the Act provides
that any birth or death which has not been registered
within one year of its occurrence shall be registered
only on an order made by a Magistrate of the first
class or a Presidency Magistrate after verifying the
correctness of the birth or death and on payment of
the prescribed fee. Although the Act is prospective in
nature, sub-section (3) of Section 13, referred to
above, seeks to cover past cases where no entry

could , i.e.
birth the
learne rcise
jurisdi that
the de g on
09.11. the

covered by th ackground,

it is clear th an error by
giving a restri statute.

11. F order dated
22.02.2021 passed by the Executive Magistrate, Berhampur in
Misc. Case No.79 of 2021 under Annexure-2 is hereby quashed
and the matter is remitted back to the Magistrate for his

reconsideration. The Magistrate is directed to complete such

exercise within a period of four weeks from the date of production
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of certified copy of this judgment and communicate the result of
such exercise to the petitioner as well as opposite party No.6.

12. Accordingly, the writ petition is disposed of.

Biswajit Mohanty, J.

Orissa High Co
The 2nd of Augus
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