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The Court : The order impugned in the instant appeal does not reveal

that there is any decision taken by the trial court. A point of maintainability

was raised by some of the defendants which has been seriously disputed by

the decree-holder and the same is kept open and to be decided on the dates

so fixed. It appears from the impugned order that the trial court has fixed

the next date for hearing of the application including the plea of



maintainability of the execution proceedings. The Court did not have an
occasion to decide the issue or the points and postponed the consideration
thereof at the fixed date. Such an innocuous order does not come within
the purview of the case decided nor can be termed to be prejudicial to the
interest of either of the parties. An attempt is made by filing the instant
appeal so that the appellate court decides the plea of maintainability instead
of the executing Court where the application is pending and such point has
been kept open.

We, thus, dismiss the appeal. It is, however, made clear that all the
points available to the appellant as canvassed here if raised before the trial

court shall be decided independently on its merit.

[HARISH TANDON, J.]

[PRASENJIT BISWAS, J.]
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