SRR AN

IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No0.11799 of 2018

Binod Ram Son of late Rajendra Ram R/o Village+ P.O.+ P.S. Rosera,
District- Samastipur.

Bharat Bhushan Ram (@ Bharat Bhushan Jamadar Son of late Manchan Ram
R/o Village- Bhagwanpur Chak Shekhu, Ambedkar Nagar, P.O.+ P.S.-
Dalsingsarai, Samastipur.

Binod Kumar Son of late Tarni Prasad R/o Village- Nikaspur Pachniyari
Tola, P.O. Nikaspur, P.S. Tajpur, District- Samastipur.

Ram Pravesh Mahto Son of late Lakshman Mahto R/o Villaget+ P.O.-
Sakarpura, P.S. Hasanpur Road, District- Samastipur.

Parikshan Kamati Son of late Mohan Kamati R/o Village- Atarbel, P.O.
Kansi Simri, P.S. Singhwara, District- Darbhanga.

...... Petitioners
Versus

The State of Bihar through the Principal Secretary, Pubic Health
Engineering Department, Govt. of Bihar, Patna.

The Principal Secretary, Public Health Engineering Department, Bihar,
Patna.

The Chief Secretary, Govt. of Bihar, Patna.
The Principal Secretary, Finance Department, Govt. of Bihar, Patna.
The Principal Secretary, General Administration Department, Bihar, Patna.

The Engineer-in-Chief-Cum-Special Secretary, Public Health Engineering
Department, Bihar, Patna

The Chief Engineer (Mechanical), Public Health Engineering Department,
Bihar, Patna.

The Superintending Engineer, Public Health Engineering Circle, Darbhanga.

The Executive Engineer, Public Health Division, Samastipur.

...... Respondents
Appearance :
For the Petitioner : Mr. Siyaram Pandey, Adv.
For the State : Mr. Arvind Ujjwal, SC-4

CORAM: HONOURABLE MR. JUSTICE MADHURESH PRASAD
ORAL JUDGMENT

Date : 12-12-2022
Heard learned counsel for the petitioners and learned

counsel for the State.

2. The petitioners have assailed the order dated
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19-05-2018, as contained in Annexure-9 to the writ petition,
whereby and whereunder the petitioners’ engagement on daily
wages has been brought to an end. The impugned order is stated
to have been issued under Clause- 5 of Resolution dated
16.03.2006, bearing Letter No. 639 (hereinafter referred to as
‘Resolution No. 639°).

3. The learned counsel for the petitioners submits that
the petitioners’ engagement on daily wages basis is since before
the cut-off date (11.12.1990). The procedure prescribed in
Clause 5 of Resolution No. 639, referred in the impugned order
has not been followed.

4. Learned counsel for the State, on the other hand,
submits, that a three Men Committee constituted pursuant to this
Court’s orders passed in CWJC No. 7359 of 2002 considered
the petitioners’ claim along with other aspirants for
regularization in the Public Health Division, Samastipur.
Category-wise seniority list was prepared based on Date of
Birth, roster clearance and after following the reservation policy
in light of Resolution No. 639. Seniority list was, thus, prepared
and as per the same, the daily wager employees, based on
seniority, have been recommended for regularization. The

petitioners could not be regularized because they were below



Patna High Court CWJC No.11799 of 2018 dt.12-12-2022
3/5

those who were regularized from the seniority list. It is also
stated that the process of regularization was a one time exercise
and as per Resolution No. 639, those who could not be
regularized, were to be removed from their daily wage services
as per Clause 4 of Resolution No. 639.

5. Upon considering the rival submissions and going
through the records, this Court would find that the respondents
have admitted in the counter affidavit that petitioners were
engaged as daily wager in between the year 1979 to 1983. The
fact of petitioners being engaged on daily wages prior to cut-off-
date 1s not in dispute.

6. Clause 5 of Resolution No. 639, which has been
relied upon in the impugned order for disengaging the

petitioners, reads as follows:-

“5. R feft @HrT / e d R 7@
g a o’ By / @i H @rRka dfw
daTfar @, @Ry qRRefy & S gRT
Tl Safe G dfFe AOIgY G RN W
Tt & Sl H gHEET & SN TR
fER eYd gy S GRT &
PH b BY H quf By T ay (forq af &
FH & FH 240 faFf g Frf fFar T &)
& IgIN gaas & feg 15 & @r
fageN @ GIRsfA®  ddN  geT fRar
TR | 9Rg V9T GiRsA®E 20 auf &
3ers Safer a7 & forg &9 & "
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7. It is manifest from bare perusal of the impugned
order dated 19-05-2018 that the process envisaged under Clause
5 has not been followed. The fact that the petitioners were
below in the zone of consideration for regularization in the
seniority list prepared in the year 2006, as stated in paragraph
No. 18 of the counter affidavit, is not denied or disputed by the
learned counsel for the petitioners. The stand regarding the
petitioners being beyond the zone of consideration, therefore,
does not require any interference.

8. The third reason assigned in support of the
petitioners disengagement is based on Clause 4 of Resolution

No. 639, which reads as follows:-

"4, fedip 11.12.1990 & a7 P
N @ T T GBR & de daTHrE
P I Fpey & [Fa 1 T & oF A8
& 3ev geT fear I | Y Tl @
qv TAT ToNIqE YA 1Y S GY SEdT
gyell AT prEicrd g @& dad W Bl
S | e & dfer daTHireEl el aorge
YT & 9 A S Q97 BINFIR @ Hor
SR IH [Reprell O g GRIfErprel IR
gHT-9F [ ST fF REie 11.12.90 &
g7 PRl % ¥@ T dfFe daT HiEr B
AogYl YT @l I gegd fAud H
wrferT 7@ & 1"

9. The justification based on Clause-4 is unacceptable

as it is not a reason assigned in the impugned order dated
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19-05-2018. Assigning of additional reasons by way of counter
affidavit is clearly impermissible. The law is clear that an order
has to be considered on the basis of the reasons assigned in the
order. This legal issue stand settled by a decision of the Apex
Court in the case of Mohindhr Singh Gill & Anr. vs. Chief
Election Commissioner, New Delhi & Others reported in
(1978) 1 SCC 405.

10. Even otherwise, from bare reading of Clause -4, it
appears that it is applicable only to those daily wager, who were
engaged subsequent to the cut-off-date, which does not apply to
the petitioners. The reason based on Clause 4 of the Resolution
No. 639, therefore, is also not tenable.

11. In view of consideration above, the impugned order
dated 19-05-2018, bearing Letter No. 760, issued by the
Executive Engineer, Public Health Division, Samastipur, is
unsustainable and is hereby quashed. The Authorities, however,
would be at liberty to proceed in accordance with Resolution

No. 639, in terms of the procedure taken note of above.

(Madhuresh Prasad, J)
shyambihari/-
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