
IN THE HIGH COURT OF JUDICATURE AT PATNA
CRIMINAL MISCELLANEOUS No.46128 of 2021

Arising Out of PS. Case No.-109 Year-2020 Thana- TAJPUR District- Samastipur
======================================================
ANISH KUMAR RAI Son of Asheshewar Rai, Resident of village - Darba ,
P.S.- Tajpur, Distt.- Samastipur.

...  ...  Petitioner/s
Versus

THE STATE OF BIHAR 

...  ...  Opposite Party/s
======================================================
Appearance :
For the Petitioner/s :  Mr.Pranav Kumar Jha, Advocate

 Mr. Subodh Kumar Jha, Advocate
For the Opposite Party/s :  Mr.Satyadeo Singh Yadav, APP

 Mr. Yogendra Kumar, Advocate
======================================================
CORAM: HONOURABLE MR. JUSTICE NAWNEET KUMAR 
PANDEY

CAV ORDER

4 14-09-2022 The learned counsel  for the petitioner is directed to

remove  all  the  defects  pointed  out  by  the  office  within  one

month. 

I  have  already  heard  the  learned  counsel  for  the

petitioner  as  well  as  Mr.  Satyadeo  Singh  Yadav,  the  learned

Additional  Public  Prosecutor  for  the  State  and Mr.  Yogendra

Kumar, the learned counsel for the informant. 

The  petitioner  apprehends  his  arrest  in  connection

with Tajpur (Halai O.P.) P.S. Case No. 109 2020 registered for

offence  punishable  under  sections  364,  201  and  302  of  the

Indian Penal Code. 

As per allegation made in the F.I.R., on 29.03.2020 at
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about  4:00  P.M.,  the  accused  persons  including  the  present

petitioner started abusing the daughter-in-law of the informant

and his younger son, namely, Ranjay Kumar and they threatened

to burn alive his family members. On 31.03.2020, the grandson

of the informant namely Ankur Kumar (since deceased) became

traceless. Despite hectic search, he could not be traced out. On

07.04.2020 at about 6:00 A.M., the villagers saw the dead body

of the deceased lying in a water tank in the field of one Jagdish

Rai.  The  informant  along  with  his  family  members  reached

there and identified the deceased. The head of the deceased was

chopped off.  The informant  claimed that  the accused persons

named  in  the  F.I.R.  including  the  present  petitioner,  had

murdered his grandson Ankur Kumar. 

The learned counsel for the petitioner has submitted

that the petitioner is innocent and due to previous enmity, the

present  petitioner and other accused persons have been made

accused.

On  the  other  hand,  the  learned  Additional  Public

Prosecutor as well as the learned counsel for the informant has

submitted  that  as  per  paragraph  101  of  the  case  diary,  the

process  under  sections  82  and  83  of  the  Code  of  Criminal

Procedure, 1973 (hereinafter referred to as ‘the Code’) has been

promulgated, as such, the petitioner is not entitled to the privileges
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of  anticipatory  bail.  In  support  of  his  submissions,  the  learned

Additional Public Prosecutor has relied upon a decision of Hon’ble

Supreme Court,  reported  in  AIR 2021 SC 5125,  Prem Shankar

Prasad vs. the State of Bihar and another. The Hon’ble Supreme

Court,  in  paragraph  No.  7.3  of  the  above-noted  decision,  has

observed as follows:

“7.3   ...Recently,  in  Lavesh  v.  State (NCT of

Delhi)  [(2012)  8  SCC 730],  this  Court,  (of  which

both  of  us  were  parties)  considered  the  scope  of

granting  relief  under  Section  438 vis-à-vis  to  a

person  who  was  declared  as  an  absconder  or

proclaimed  offender  in  terms  of  Section  82 of  the

Code. In para 12, this Court held as under: (SCC p.

733)

    “12. From these materials and information,

it is clear that the present appellant was not

available for interrogation and investigation

and was declared as “absconder”. Normally,

when  the  accused  is  “absconding”  and

declared as a “proclaimed offender”, there is

no question of granting anticipatory bail. We

reiterate that when a person against whom a

warrant had been issued and is absconding or

concealing himself in order to avoid execution

of  warrant  and  declared  as  a  proclaimed

offender in terms of Section 82 of the Code he

is  not  entitled  to  the  relief  of  anticipatory

bail.” 

It is clear from the above decision that if anyone

https://indiankanoon.org/doc/1144664/
https://indiankanoon.org/doc/1530896/
https://indiankanoon.org/doc/1530896/
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is declared as an absconder/proclaimed offender in

terms of Section 82 of the Code, he is not entitled to

the relief of anticipatory bail.  Thus the High Court

has committed an error in granting anticipatory bail

to respondent No.2-accused ignoring the proceedings

under  Section 82-83 of Cr.P.C.” 

The learned counsel for the petitioner has submitted that

the Hon’ble coordinate Bench of this Court, after considering the

above-noted  decision  of  the  Hon’ble  Supreme  Court,  has  been

pleased to quote that merely because the process under section 82

or  83  of  the  Code  has  been  issued,  it  cannot  be  said  that  the

anticipatory bail petition is not entertainable. 

The coordinate Bench, vide order dated 15.12.2021 in

Cr. Misc. No. 1118 of 2021, has held as follows:

“Having discussed the case laws which have been

placed  before  this  Court,  this  Court  is  of  the

considered  opinion  that  this  case  stands  on  a

completely  different  footing  and  that  unprecedented

situation of COVID -19 cannot be forgotten. The entire

country  was  under  lock  down  and  in  such

circumstances  if  the  application  of  the  petitioners

remained  pending  with  this  Court  and  during  the

pendency they have been declared absconder by the

learned court below, in the considered opinion of this

Court, the petitioners cannot be ousted on this ground

alone.”

It appears that the coordinate Bench has considered the

unprecedented situation of Covid-19 and in these circumstances,

https://indiankanoon.org/doc/1530896/
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that  order  was  passed.  Further,  the  coordinate  Bench  has  been

pleased to hold as follows: 

“The order of the learned court below which has

been  placed  before  this  Court  is  based  on  a  bald

statement  of  the  Investigating  Officer  as  there  is  no

entry in the case diary that during the period discussed

above the Investigating Officer had either given any

notice to the accused petitioners to participate in the

investigation or had visited their place of residence to

interrogate them.”

From perusal of the order of the coordinate Bench, it

appears  that  the  I.O.  of  that  case  had  not  visited  the  place  of

residence  to  interrogate  the  accused  persons  nor  he  issued  any

notice to the accused petitioner to participate in the investigation.

The I.O. mechanically made a prayer to the court below in that

case for issuance of the process under section 82 of the Code. 

In the instant case, it has not been submitted on behalf

of the petitioner that the I.O. had not visited the residence of the

accused persons  for  interrogation,  even  there  is  nothing on the

record to substantiate these facts. Moreover the order, whereby the

petitioner  was  declared  proclaimed  offender,  has  not  been

challenged  and  it  has  become  final.  When  that  order  is  still

unchallenged, the illegality or error of that order cannot be gone

into.  The  petitioner  is  the  proclaimed  offender  and  the  process

under section 82 and 83 of the Code has also been issued against
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him, as such, in the light of the decision of the Hon’ble Supreme

Court in Prem Shankar Prasad’s case (supra), he is not entitled to

the  privileges  of  anticipatory  bail.  Accordingly,  his  prayer  for

anticipatory bail is hereby rejected.  

Office shall ensure that all defects are removed by the

petitioner  within  the  stipulated  time  mentioned  hereinabove,

failing  which,  the  matter  shall  be  brought  to  the  notice  of  this

Court.
    

Mahesh/-
(Nawneet Kumar Pandey, J)
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