IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.701 of 2021

Ram Shankar Jha, aged about 61 years, male, Son of Sri Bhola Jha Resident
of Bangrahatta, Police Station- Singhiya, District- Samastipur.

...... Petitioner
Versus

The State of Bihar

The Principal Secretary, Labour Resources Department, Government of

Bihar, Patna.

The Labour Commissioner Labour Resources Department, Government of

Bihar, Patna.

The Joint Labour Commissioner Labour Resources Department,

Government of Bihar, Patna.

The District Magistrate, Jehanabad.
...... Respondents

Appearance :
For the Petitioner : Mr. Satish Chandra Jha 3, Advocate
For the State : Mr. Raghwendra Kumar SC-22.

with Mr. Vipin Kumar Singh AC to SC-22.

CORAM: HONOURABLE MR. JUSTICE MADHURESH PRASAD
ORAL JUDGMENT

Date : 08-12-2022
Heard learned counsel for the petitioner and learned
counsel representing the State.
2. While working as Block Development Officer (‘BDO’
for brevity) Ratni Faridpur, in the District-Jehanabad, the

petitioner was proceeded against for four charges, as contained in

communication dated 25-05-2011, from office of District
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Magistrate, Jehanabad, enclosed as Annexure-3 to the writ

petition. The four charges were as follows:-

“1- facg g 2010-11 & aq=R  Hg H
SUcTeE] FNE T 3Ecd H ¥ e 31.03.2011 Fi
3,38,691.00 &4 31U gNT geaifda & 1347 T, STalds
7 I F & MJ.C. No. - 2944/2009 v\ T R
FTH IS UG 3 HH H R YT &Y dey [davof
IR FYT F@RY o FeF [Qawvi daw @V F o qE
RY S v 3 gmis 367 fadie 11.04.2011 &
g7 3mEeT # AT B & 395 gRT WAGT 7o
favft d@= & gola g1 & fa5 197 Su Ficorae
P guH F o yIa TE@ 8 P RN T
g G Sl ded favell dar fhar &1 e
3G AT ST e & SIRY & SgUeTT H
STINaIE! gVl & 3N SUersy W geda N &)

2- g fAara|, 2011 § @bl 9@vs &
forg 3mg fAaf geifeieerd g9 T FIET & SR
397 RIS SFHIGaR T garIa gal drml Bl (5R)
[Ratfera &1 gamT 97 & f3F1, S 319 @i & gid 8N
TR F EaE & I FI & fw gANT Bl
geTH g% el & [ waver @l gaer ff IqA g%
forges forg 3 wgeciereor 4 qwr 7o &1 forem et
geIfpRl (Garga) & gl 1182/M0 i 15/05/11
& GNT 39 fAaraT & & §e | §9 TR H T
fRafa= 3T @ gfdaT 9 far T &

3- 78 f! 9”& & s g (Yo
BYggy) H @ vEq &/ Y e & vEd & 8N
BN aET & GlifaT ¥aq BYIRgY -3 § ME sk
gerT T GEUErT a8

4. gEUE (PN GRIEPN, T BEIGYY &
WY H 319 fQF# 24.05.2011 & 10:30 51 qalg %
§95 G JHsyol ks 18.02.2011 d& & forar
gRyr 1| 8 B Sgad, STErEi] b A v wEy
sffbd P¥d §Y Ja [ F] Abe gofl R EAEN
dfpa &/ Fg °N g safaar 81 39 averE @
T P g gled g Wl & fAdg a  2010-11
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i g7 T & g & g & v Rpe gof @l
31. 03.2011 & &enRa & fasr T 81 "

3. The petitioner had surrendered an amount of Rs.
3,38,691/- instead of utilizing the said funds for payment of dues
to one Nagina Ram Singh, in compliance of certain orders passed
by the High Court in his writ proceedings. The second charge was
that he hand handed over the certificate of being elected, to one
candidate in the Panchayat Election of 2011 which was based on a
wrong assessment of the votes cast in her favour leading to a
wrong declaration of victory in favour of the said person. The
third charge was that the petitioner was not residing at his
headquarters (Ratni Faridpur) he was staying at Jehanabad and
using the official vehicle for coming to and fro everyday. This was
stated to be a misuse of the vehicle and fuel. The fourth charge
was that when the office was inspected on 24.05.2011, at 10.30,
the general cash book was found to be having entry only up to
18-02-2011. The fact that entries had not been made for more than
last two months has been made the basis of allegation that such
situation is likely to facilitate misappropriation of funds. The
petitioner submitted his response, whereafter, the enquiry was
conducted. The charge Nos. 1 and 2 were found to be ‘partially

proved’ whereas the Enquiry Officer recommended ignoring
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charge no.3 and rejecting the charge No.4, based on the
petitioner’s response. In spite of such finding being returned by the
Enquiry Officer, the Disciplinary Authority, vide order dated
13.5.2014, dismissed the petitioner from service. The order of
dismissal was upheld by the Secretary, Labour Resources
Department, Government of Bihar, under order dated 28.08.2014.
Both these orders were assailed by the petitioner in CWJC No.
17579 of 2014. The writ petition was allowed. The order of the
dismissal and the Appellate order were quashed. The Disciplinary
Authority was, however, given liberty to proceed afresh from the
stage of submission of Enquiry Report, but in accordance with law.
Availing such liberty, the petitioner has been served with a second
show cause dated 23.11.2016. The petitioner has responded to the
second show cause, copy of which is enclosed as Annexure-17 to
the writ petition. Certain clarifications, thereafter, were
requisitioned from the petitioner, which has been submitted by the
petitioner on 20-04-2017. Considering the petitioner’s response to
second show cause and clarifications, the Disciplinary Authority
has found the petitioner guilty of charge Nos. 1 and 2. With
respect to charge nos. 3 and 4, there is no finding in the order of

the Disciplinary Authority dated 08-06-2017,, bearing Memo No.
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3194. Upon such finding, the Disciplinary Authority has awarded

the following punishment:-

“(i) 3t IFEHY M B gET TWRIA @ [F9H-
14 & @Ue-vii & Tgq =y Gpa o8 SEa far
oI &/

(i) sft g @1 T @ GH gHR afE FaT
gizat @ g saeg e

(i) 5 s F S fdsT @l (ReiF
06.02.2014 @ f7ie- &®) o oflgs falg  w<r
(Subsistence Allowance) & sifaRaT o # &7 &
8T, GYg STl el safer War & ge & g S

(iv) gl st g saEferi safr & &rf qv T8
e & wera: No Work No Pay &1 Rigiq &g gFm/ "

4. The petitioner has preferred an appeal against the said
order. The Appellate Authority has modified the order of
punishment. The modified punishment, as per order of the

Appellate Authority, dated 14.9.2017, which reads as follows:-

“() 5 T P T TINFG dTWG T FAIHD
ga @ 3aveg @l oIl &

()5 g7 @I 9@ & faw gpH o7 g
a% o7 o 3 T TR # T ITT I @ SR
JTeg V8T & qUS P AT [T S &

(i) 3ft gm Pl fAciegT s@fe T @i
afes & ¥ & Geg A 9@ H (A T SIRe gUEad
B "

5. Mr. Satish Chandra Jha, learned counsel appearing for
the petitioner, submits that the Disciplinary Authority has once
again committed the same error, which led to quashing of the

earlier order of punishment against the petitioner. While purporting
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to issue a second show cause contained a points of distinction, the
Disciplinary Authority, in fact, has failed to observe the procedural
requirement, as contained in Rule 18(2) of the Bihar Government
Servants (Classification, Control & Appeal) Rules, 2005 (for
brevity ¢ the CCA Rules, 2005). The Authority has not recorded
any finding based on any material adduced in the course of
enquiry so as to sustain his difference with finding of the Enquiry
Officer. The second show cause issued by by the Disciplinary
Authority does not refer to any evidence much less evidence
sufficient on record, as per requirement under Rule 18(2) of the
CCA Rules, 2005. The second show cause is apparently
presumptuous and based on surmises on a general perception that
the petitioner cannot be absolved of his responsibilities by virtue
of being the head of the office. The petitioner has clearly
submitted his response with respect to his first two charges in
detail specifying the circumstances in which the funds were
returned being insufficient to satisfy the requirement of said Ram
Nagina Singh and how the petitioner had sought release of funds
for ensuring full payment. These facts have not been denied or
disputed. Nothing has been placed in the Enquiry to sustain the
charges. There is no examination of any witness or consideration

of material whatsoever. As far as the first and second charges are
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concerned, the Enquiry Report does not disbelieve the explanation
offered by the petitioner in Enquiry. It also does not rely upon any
evidence or material to hold these two charges proved. The
Eqnuiry Officer has merely recorded in the Enquiry Report that
these two charges are “partially proved”. The feeble notings in this
regard is also ambiguous. What part of the charge has been proved
and on what basis is not available on record. There is also no basis
for differing with this finding by the Disciplinary Authority. There
is no compliance with Rule 18(2) of the CCA Rules, 2005 in this
regard. The second show cause, therefore, does not satisfy the
requirement of Rule 18(2) of the C.C.A. Rules, 2005. The order of
the Disciplinary Authority dated 08-06-2017 is also based on
presumptions and suspicion. With respect to Charge No.l
regarding non payment of dues to Ram Nagina Singh, the finding

recorded by the Disciplinary Authority, reads as follows:-

"3T9k GIe Wo. 4,94,432/- @1 3TdcT
& AT ge_W W0 4,86,418/- HT YIAT T
FY BIC WM F0 1,55,741/- &1 YIAT 91 T
Sl Teld PpRaTe ot | O/El d@ YA &g
3dcT @l Ut Pl §id off dl srEacT g
FXT 8g SIUF WX W Wl gag @l far
T sk sERT & 99 fAig ay A 9y a4
IR W0 3,38,691.00- GG &Y Qa7 1| I
PR 39 AFe H 3Ue WX & &R SFEaar



Patna High Court CWJC No.701 of 2021 dt.08-12-2022

8/9

g5 & 8N Bora: gp T STgeas @ e
IR @7 YT ft S fAha aff & 7= &

2. garET e 2011 @rpl gEvE @&
fere  srqepl Al GRS ST T o |
qaIT Gl Frml & T & GRIF FATOT
ggel § g gRuIE b AT & [Her U
faveyor 78 far 7 3R ST BT ¥ g
gRITH G &Y [Qar T | "

6. Apparently, the finding is not based on any evidence
regarding any misconduct on behalf of the petitioner, and is

presumptuous. Insofar as the finding in respect of charge no.2 is

concerned, the Disciplinary Authority has recorded ".....89 YR

Rided & BRI W JeERug F| "

7. These findings have been manifestly recorded on
mere suspicion. It is settled law that suspicion cannot take the
place of truth and in view of the detailed Enquiry which has
preceded the order of dismissal the findings were required to be
recorded with reference to the same material in the course of
Enquiry. This having not been done, the findings of the
Disciplinary Authority, as contained in the impugned order dated
08-06-2017, are clearly unsustainable. The same suffers from fatal
procedural lapse. The order of the Disciplinary Authority dated

08-06-2017, is therefore, quashed. The Appellate Authority's order
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of affirmation of this illegal order, therefore, must also collapse.
The order dated 14.09.2017 is also quashed.
8. The writ petition is allowed. The petitioner would be

entitled to all consequential benefits.

(Madhuresh Prasad, J)
shyambihari/-
AFR/NAFR NAFR
CAV DATE N/A
Uploading Date 24-12-2022
Transmission Date




