IN THE HIGH COURT OF JUDICATURE AT PATNA
Letters Patent Appeal No.537 of 2019
In
Civil Writ Jurisdiction Case No.12636 of 2014

The State Of Bihar through Principal Secretary Department of Education,
New Secretariat, Vikas Bhawan, Patna

The Principal Secretary Department of Education, New Secretariat, Vikas
Bhawan, Patna

The Director (Secondary Education), Education Department, Bihar
Secondary Education Office, Buddha Marg, Patna

...... Appellant/s
Versus
Arun Singh Son of Hari Singh Assistant Teacher posted in Choudhary Ram
Prasad Sharma, Project Girls High School, Pandarak, P.S.-Pandarak, District-
Patna

...... Respondent/s
Appearance :
For the Appellant/s : Mr. Vivek Prasad, GP 7
Mr. S.K. Upadhyay, AC to Ex GP 8
For the Respondent/s Mr. Ajay Kumar Sharma, Advocate

CORAM: HONOURABLE MR. JUSTICE P. B. BAJANTHRI
and
HONOURABLE MR. JUSTICE RAJIV ROY
ORAL JUDGMENT
(Per: HONOURABLE MR. JUSTICE P. B. BAJANTHRI)

Date : 20-09-2022

The appellant State have questioned the validity of the
order of the learned Single Judge dated 01.08.2018 passed in
C.W.J.C. No. 12636 of 2014.

2. There is a delay of 241 days in challenging the order
of the learned Single Judge. For the reasons stated in the

application and affidavit, delay stands condoned.
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3. With the consent of the learned counsels for the
respective parties, matter is heard.

4. Respondent - Arun Singh was appointed as Assistant
Teacher in the private educational institution called Choudhary
Ram Prasad Sharma Girls High School. The aforesaid institution
was taken over by the Government vide Letter No. 142 dated
04.02.1989. Staff of the institution like Teachers were also
absorbed in the Government provided that they fulfill the
conditions imposed in clause IV of the Letter dated 04.02.1989.

5. Respondent - Arun Singh was appointed as Assistant
Teacher in the Geography subject. He is also qualified as Physical
Education Teacher (Trained Teacher). On the other hand, he is
Untrained Teacher in the Geography subject. In this backdrop,
question for consideration is whether respondent - Arun Singh is
entitled to be absorbed in the State Government in terms of Letter
No. 142 dated 04.02.1989 or not?

6. Learned counsel for the appellant State submitted that
the respondent - Arun Singh is not qualified to be appointed as a
Geography Assistant Teacher in the Geography subject as he do
not possess Trained Teacher qualification. It is also submitted that
if the respondent - Arun Singh claim is under Physical Education

Teacher, in that event even though he is Trained Teacher in
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Physical Education subject, however, there were no sanctioned
post under the Physical Education Teacher post. Therefore, the
respondent - Arun Singh is not entitled. The aforesaid issue is not
appreciated by the learned Single Judge while passing order.

7. Per contra, learned counsel for the respondent
resisted the aforesaid contention and submitted that similarly
situated person who was identically placed, his services have been
absorbed. Therefore, there is a discrimination meted out by the
State appellant in not regularizing the services of the respondent -
Arun Singh in the post of Assistant Teacher (Physical Education —
Trained Teacher).

8. Heard learned counsels for the respective parties.

9. Respondent - Arun Singh was appointed as Assistant
Teacher in the Choudhary Ram Prasad Sharma Girls High School.
The aforesaid institution was taken over by the Government vide
Letter No. 142 dated 04.02.1989. One of the clause which is
required to be examined in the present matter is clause IV. Clause

IV reads as under:

"(iv) fererat & AT=AT & AT FAaw Fgar =aa
e & 81T 39T &A1& &q7 97 394 NI (T4 719 U (99 Uar

sre¥ gFT e feer e Iwged v wese # fRar
qfgar g, sifeadr & afe & whafad snandf F€F a9 @
Afufard afger, gfs ud sufeamr & 37 Jqar &t qr=ar
AT ST & a9 / st 9€ & Saui | 35 39T @9
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o fgfea & @ av & \iae wiefad g7 S i wirsor #ir

ST T AT ST |"

10. The State Government has evolved a policy decision
that such of those Assistant Teachers who were to be appointed or
absorbed, they must fulfill the requisite qualification by the
Trained department. In the present case the respondent - Arun
Singh who was stated to have been appointed as Assistant Teacher
in the Geography subject and he is Untrained Teacher in the
Geography subject. On the other hand, if he is Trained Teacher in
the Physical Education post that does not means that he is entitled
to be absorbed in the post of Assistant Teacher (Physical Education
— Trained Teacher) unless and until the aforesaid post is
sanctioned. The respondent could not apprise this Court that there
1s a sanctioned post of Assistant Teacher (Physical Education —
Trained Teacher). On the other hand, the Director (Secondary
Education), Department of Education, Secondary Education
Office, Patna Mr. Manoj Kumar who is present in the Court
pursuant to the earlier order has apprised this Court that there is no
post of Assistant Teacher (Physical Education — Trained Teacher)
as on 04.02.1989. These material information have not been taken
note off or appreciated by the learned Single Judge.

11. Accordingly, order of learned Single Judge dated

01.08.2018 passed in C.W.J.C. No.12636 of 2014 stands set aside
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and writ application C.W.J.C. No. 12636 of 2014 stands dismissed,
reserving liberty to the respondent - Arun Singh to file review
petition in L.P.A. No. 537 of 2019 in the event of having concrete
material information that there is a sanctioned post of Assistant

Teacher (Physical Education — Trained Teacher) as on 04.02.1989.
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