
IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.19270 of 2014

======================================================
Lakshmi  Prasad  Sahu,  son  of  Late  H.N.  Sahu,  permanent  resident  of
MOhalla- Brahmpura, PO- MIT, P.S.- Brahmpura, District- Muzaffarpur

...  ...  Petitioner/s
Versus

1. The State Of Bihar and Ors Department of Mines and Geology, Government
of Bihar, Patna

2. The  Principal  Secretary,  Mines  and  Geology,  Department  of  Mines  and
Geology, Government of Bihar, Patna

3. The  Additional  Secretary  Mines  and Geology,  Department  of  Mines  and
Geology, Government of Bihar, Patna

4. The Joint Secretary Mines and Geology, Department of Mines and Geology,
Government of Bihar, Patna

5. Assistant Director Mines, Sasaram, District Mining Office, Rohtas 

...  ...  Respondent/s
======================================================
Appearance :
For the Petitioner :  Mr.Akashdeep, Advocate
For the State :  Mr.Sarvesh Kumar Singh, AAG-13
======================================================
CORAM: HONOURABLE MR. JUSTICE MADHURESH PRASAD

C.A.V. JUDGMENT
Date : 13-10-2022

By the instant writ application the petitioner has prayed

for quashing of the entire Departmental Proceedings based on

Charge Memo dated 28.04.2014 bearing Memo No.1803. The

order  of  punishment  dated  20.01.2016 is  also  assailed  in  the

instant  proceedings.  Petitioner's  review  against  the  order  of

punishment  dated  20.01.2016  has  been  rejected  under

Communication  bearing  Memo  Mo.1175  dated  20.04.2016,

which is also impugned in the instant writ proceedings.

2. The  brief  factual  background  is  that  the

Principal  Secretary,  Department  of  Mines  and  Geology,
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Government of Bihar, carried out an inspection on 09.07.2011 in

the District of Rohtas based on complaint of large scale illegal

stone  mining.  At  that  point  of  time  the  petitioner  was

discharging the  duties  and functions  of  Deputy  Director.  The

Principal Secretary assigned the following responsibilities to the

petitioner:-

a. He  was  made  responsible  for  enquiry  to  be

conducted by the then Assistant Director, Sasaram, into the

measurement and evaluation of illegal mining in Daudnagar

area.

b. The petitioner was directed to take measurement of

the illegal mining in Vasa and Amra Area, in accordance with

rules, and 

c. Along  with  the  Assistant  Director  the  petitioner

was  directed  to  take  measurement  of  the  illegally  mined

stones and Vasa and Amra area.

This  assignment  was  communicated  to  the  petitioner

through letter dated 14.07.2011.

3. On  04.10.2012  the  Principal  Secretary

directed the petitioner to submit his report with regard to the

action taken by him. It is the petitioner's case that he submitted a

detailed report on 08.10.2012 specifying steps taken by him. He
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also  made  suggestions  for  checking  the  illegal  mining  and

containing the mafia active in the region. The department took

no action on the petitioner's report, and on the contrary a show

cause notice was issued to the petitioner on 06.11.2012 asking

him to explain why proceedings be not initiated against him for

not carrying out the entrusted responsibility. It is alleged that by

his  inaction  the   petitioner  has  facilitated  large  scale  illegal

mining.  It  is  the petitioner's  case  that  thereafter  he asked the

Incharge of the Office of Assistant Director, Mines, to submit an

up to date report in the matter, which was not submitted.

4. The  report  was  not  made  available  to  the

petitioner by the Senior Deputy Collector,  nor was any action

taken on his report submitted earlier for checking illegal mining;

and containing the activities of the mafia. On the contrary, the

Department insisted that petitioner submit a reply to the show

cause notice, which the petitioner submitted on 05.01.2013 and

09.01.2013. He has denied the allegation and given a detailed

account of steps taken by the petitioner, including issuance of

Orders  from time  to  time  for  carrying  out  the  responsibility

entrusted by the Principal Secretary.

5. More  than  one  year  thereafter,  Respondent

No.4 rejected the petitioner's reply and recommended initiation
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of Departmental Proceedings against the petitioner. The Charge

Memo dated 28.04.2014 came to be issued containing altogether

8 charges.

• Charge Nos. 1 to 3 alleged that the petitioner's report

did not contain reference to specific dates on which

he had taken action, nor did he produce the proof of

correspondence  in  support  of  his  assertion  that  he

had  taken  adequate  steps  for  discharging  the

responsibility  entrusted  on  him  by  the  Principal

Secretary. 

• Charge Nos. 4 and 5 alleged that the petitioner did

not seize the illegally mined stones and that he did

not submit the required detail regarding quantity of

illegally mined stones and calculation of penal-cum-

mining revenue. 

• Charge Nos. 6 and 7 alleged failure on part of the

petitioner  to  conduct  raids  with  respect  to  illegal

mining.

• Charge No. 8 alleged non-supply of challan and that

petitioner  was  not  taking  steps  for  disposal  of

judicial  matters  as  per  directions  of  the  Principal

Secretary. There was also an allegation that he did
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not submit  report  with respect  to inspection of  the

District  Mining  Office,  Rohtas.  The  Authorities,

therefore,  alleged  failure  to  discharge  petitioner's

duty  and  responsibility  which  is  indicative  of  his

insubordination and indiscipline. 

6. Proceedings were conducted under the Bihar

Government Servants C.C.A. Rules, 2005. The Commissioner,

Departmental Enquiry, was appointed as the Conducting Officer.

The  petitioner,  had  already  filed  the  instant  writ  petition

assailing the initiation of proceedings, however, he participated

in  the  proceedings  without  prejudice  to  his  rights  and

contentions herein. The Enquiry/Conducting Officer submitted

his enquiry report holding the charges not established against

the petitioner. The Disciplinary Authority, under communication

dated  05.06.2015  bearing  Memo  No.  1932  (Annexure-11),

communicated  disagreement  with  findings  of  the  enquiring

officer, to the petitioner. The points of disagreement are stated to

be enumerated as required under Rule 18(3) of the Bihar C.C.A.

Rules. 

7. Learned counsel for the petitioner has drawn

the  attention  of  the  Court  to  petitioner's  reply  to  the  Charge

Memo (Annexure-9). The same contains reply giving details of
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the  action  taken  by  the  petitioner  in  discharge  of  his

responsibilities as per direction of the Principal Secretary. The

copy of enquiry report is Annexure-10 to the writ proceedings.

8. Learned  counsel  for  the  petitioner  further

submits that it  is evident from the Enquiry report that on the

written  statement,  filed  by  the  petitioner  in  response  to  the

charge  memo,  opinion  was  sought  from  the  Department.

Departmental opinion dated 21.01.2015 was not point wise. The

opinion  of  the  Department,  as  contained  in  communication

dated 21.01.2015, reads as follows:-

 "शश ससाहह सस पसाप्त स्पषशकरण पर वविभसाग

दसारसा सम्यक वविचसाररोपररांत यह पसायसा गयसा वक आररोवपत

पदसावधिकसारश शश ससाहह दसारसा वविभसागशय आदसश कश सविर्वथसा

अविहसलनसा कश गयश हह,  अविहधि खनन कश ररोकथसाम मम

इनकश रुवच कसा अभसावि रहसा हह तथसा रसाजस्वि क्षवत कसा

आररोप भश पथम द्रषयसा पमसावणत हरोतसा हह।"

9. The enquiry officer thus was of the opinion

that instead of filing a point wise comments, the Department has

chosen to submit a general opinion that the petitioner's response

is  not  satisfactory,  and that  he had not taken due interest  for

containing illegal mining, which has led to loss of revenue. The

enquiry  officer  found  that  the  responsibility  of
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preventing/stopping  illegal  mining  primarily  was  of  the  local

officers and not of the petitioner. He has also considered the fact

that  the  Departmental  opinion  contained  in  communication

dated 21.01.2015 also did not allege any particular instance of

ommission or commission by the petitioner which led to loss of

revenue. The Enquiry Officer has thus rightly found the charges

not proved.

10. Conclusions  of  the  Disciplinary  Authority

Holding  the  charges  proved  are  contrary  to  the  procedural

prescription in Rules 17 & 18 of the CCA Rules. The order of

punishment is thus legally unsustainable.

11. The  Learned  Counsel  for  the  Mines

Department and Learned Counsel for the State, however, have

submitted  that  the  petitioner  has  failed  to  carry  out  the

departmental instructions and take any steps for checking illegal

mining,  causing  huge  loss  to  the  State  Exchequer.  The

Department has thus proceeded against the petitioner in a duly

constituted  proceedings  based  on  a  Charge  Memo.  After

conducting  an  enquiry  the  finding  has  been  recorded  and

punishment  of  dismissal,  which  is  due  having  regard  to  the

gravity of the allegations, has been imposed on the petitioner.

The  same  stands  affirmed  by  the  Appellate  Authority  since
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rejection of  petitioner’s appeal  has been communicated under

letter dated 20.04.2016 under R.T.I. Act. The same, therefore,

does not require any interference in exercise of writ jurisdiction.

12. This  Court  would  find  from  the  enquiry

report  it  is  obvious  that  proceeding  in  the  enquiry  was  not

conducted on any single date.  After receipt of the petitioner's

written statement,  straight away opinion was sought from the

Department and on receipt of departmental opinion the enquiry

officer has recorded his findings/opinion on the allegations and

held the charges not proved. No Presenting Officer had appeared

before the Enquiry Officer, to place the case on behalf of the

Department  along  with  any  evidence  whatsoever,  in  support

thereof.  Not  even  a  single  witness  was  examined  by  any

Presenting Officer. It is obvious that the procedure which led to

finding  of  the  charges  not  being  proved  favourable  to  the

petitioner was  because the Authorities  took no steps to  bring

home the charge as per the procedural prescription as contained

in Rule 17 (14) of the C.C.A. Rules, which reads as follows:-

"17(14).  On  the  date  fixed  for  the

inquiry, the oral and documentary evidence by

which the articles of charge are proposed to be

proved shall be produced by or on behalf of the
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disciplinary  authority.  The  witnesses  shall  be

examined  by  or  on  behalf  of  the  Presenting

Officer  and  may  be  cross-examined  by  or  on

behalf  of  the  Government  Servant.  The

Presenting  Officer  shall  be  entitled  to  re-

examine the witnesses on any points on which

they have been cross-examined, but not on any

new matter,  without  the  leave  of  the  inquiring

authority. The inquiring authority may also put

such questions to the witnesses, as it thinks fit."

13. The  Disciplinary  Authority,  however,  has

disagreed  with  the  findings  of  the  Enquiry  Officer  under

communication  dated  05.06.2015  (Annexure-11).  The

Disciplinary Authority under this communication purporting to

communicate  the  points  of  disagreement,  has  in  fact  not

communicated  any  point  of  disagreement.  He  has  merely

reiterated the charges, and the departmental opinion in respect

of the charges. The Disciplinary Authority has not assigned any

reason of his own for disagreement with the conclusions of the

Enquiry  Officer.  It  has  not  recorded  its  own  finding  on  the

charges  with  reference  to  any  evidence  on  record.  The

communication, in the opinion of this Court is thus contrary to

the procedure prescribed under Rule 18(2) of the CCA Rules,
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which reads as follows:-

  "18.(2) The  disciplinary  authority,

after receipt of the enquiry report as per Rule 17

(23)(ii)  or  as  per  sub-rule  (1),  shall,  if  it

disagrees  with  the  findings  of  the  inquiring

authority  on  any  article  of  charge,  record  its

reasons  for  such  disagreement  and  record  its

own finding  on such charge, if the evidences on

record is  sufficient  for  the  purpose. (emphasis

mine)"

14. The  petitioner  thereafter  has  requested  for

some documents to enable him to submit his reply, which were

not  supplied  to  the  petitioner.  He,  therefore,  submitted  his

detailed  written  representation  to  the  Disciplinary  Authority

vide letter dated 27.06.2015. The petitioner's representation is

containing his response to all the eight charges.

15. Having received the response submitted by

the  petitioner,  the  Bihar  Public  Service  Commission

(Commission,  for  brevity)  was  requested  to  concur  with  the

proposed  punishment  of  dismissal  against  the  petitioner.  The

Commission  vide  letter  dated  11.09.2015,  specifically

communicated  disagreement  with  the  proposed  punishment
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since the Commission has noticed the above noted procedural

lapses in the enquiry.

16. The  Disciplinary  Authority  thereafter

awarded  the  petitioner  the  punishment  of  dismissal  from

service,  which  shall  be  a  disqualification  for  any  future

employment in the Government, under order dated 20.01.2016.

This Order (Annexure-15) is also suffering from another major

infirmity, being the non-assigning of any reasons in support of

the conclusion. The Disciplinary Authority has only taken note

of the stepwise sequence of events from the time the inspection

was  conducted  by  the  Principal  Secretary  on  09.07.2011  till

submission  of  opinion  by  the  Commission  on  11.09.2015.

Having taken note of the sequence of events, the Disciplinary

Authority, in Para-7 of the Order, has proceeded to conclude that

petitioner  was  responsible  for  dereliction  of  duty  and

disobedience  of  the  Orders  passed  by  the  then  Principal

Secretary for stopping/preventing illegal mining. 

17. The  Disciplinary  Authority  has  also

proceeded  to  quantify  the  resultant  loss  to  be  an  amount  of

Rs.37,41,000/-. It would be relevant to take note of the fact here

that  the  charge  memo  did  not  allege  any  quantified  loss

occasioned by any specific act of ommission or commission by
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the petitioner. The petitioner, thus had no opportunity to submit

his defense to allegation of any quantified loss. Such finding of

quantified   loss  is  thus  clearly  unsustainable  as  it  was  not

preceded  by  compliance  of  principles  of  natural  justice.  The

conclusion contained in Para-7 of the Order of punishment is

also a glaring example of an order  sans  reasons, and relevant

extract is being reproduced for ease of reference:-

"उपलब्धि तथ्यय सस स्पष पसायसा गयसा

वक आररोवपत पदसावधिकसारश नस अपनस करर्वव्यय कसा

वनविर्वहन नहह वकयसा हह। अविहधि उत्खनन कस

वविरूद इन्हयनस वविवधि सम्मत कसारर्वविसाई नहह कश।

इन्हयनस वबिहसार लघघ खवनज वनयमसाविलश, 1972

कस  वनयम-40 कस  तहत पदर शवकत कसा पयरोग

नहह वकयसा तथसा अविहधि उत्खनन ररोकनस कसा करोई

पयसास नहह वकयसा। इन्हयनस तत्कसालशन पधिसान

सवचवि,  शश कस 0 पश0  रमहय्यसा कस  दसारसा अविहधि

खनन ररोकनस कसा वदयस गयस आदसश कश अविहसलनसा

कश। इन्हयनस 34,80,000  घन फशट जब्त

मसटल,  वचप्त,  बिरोल्डर कश नशलसामश एविव पसाप्त

रसावश करो करोषसागसार मम जमसा करनस कसा परसामशर्व

सक्षम पसावधिकसार,  समसाहरर करो नहह वदयसा।

अविहधि खनन मम जब्त पत्थरय कसा वनस्तसार इन्हयनस

नहह वकयसा। फलस्विरूप सरकसार करो बिडश
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रसाजस्वि कश क्षवत हघई। जब्त वकयस गयस पत्थर

सस 8,37,673.50  घन फशट चरोरश हरो गई।

वकन्तघ शश ससाहह नस करोई कसानहनश कसारर्वविसाई नहह

कश। चरोरश गयस खवनज कसा महल्य एविव ररॉयल्टश

लगभग ₹3741000.00 (रूपयस ससैंतशस लसाख

एकतसालशस हजसार)  हह वजसकस  वलए शश ससाहह

वजम्मसविसार हसैं।"

18. The Order shows total lack of consideration

of the detailed and elaborate written representation submitted by

the petitioner in response to the second show cause notice dated

05.06.2015.  The  Order  of  punishment  thus,  is  also  suffering

from  the  vice  of  non-compliance  with  the  procedural

prescription contained in Rule 18(4) of the Bihar CCA Rules,

which reads as follows:-

  "18.(4) The  disciplinary

authority  shall  consider  the

representation  or  submission,  if  any,

submitted  by  the  Government  Servant

before proceeding further in the manner

specified in sub rules (5) and (6)."

19. The  petitioner  has  thereafter  assailed  the
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order by filing a review in the form of a memorial under Rule

24(2) of the Bihar CCA Rules. Rejection of the same has been

communicated to the petitioner on an application made under

the  Right  to  Information  Act,  by  reply  dated  20.04.2016

(Annexure-26), which reads as follows:-

"उपयघर्वकत वविषयक आपकस  सहचनसाविसदन वदनरांक-

18.3.16  जरो वविभसाग करो 21.3.16  करो पसाप्त दसारसा

विरांवछित सहचनसा कस  सवबिवधि मम कहनसा हह वक आपकस  दसारसा

पस्तघत आविसदन करो समशक्षरोपरसान्त अस्विशकक त कर वदयसा

गयसा हह।"

20. It  is  the specific  assertion of  the petitioner

that  no  formal  order  has  ever  been  communicated  to  the

petitioner.  The  specific  assertion  to  this  effect  made  in

Interlocutory Application No.3 of 2022 has not been denied or

disputed  by  the  State  respondents  by  filing  any  reply  or

rejoinder.

21. Having taken note of the illegal manner in

which the Disciplinary Authority has communicated the points

of distinction, failed to consider the petitioner's  reply and the

non-assigning of reasons in support of his conclusion, the Court
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has no hesitation in holding that, for the reasons noted above,

the Order of the Disciplinary Authority dated 20.01.2016 is thus

unsustainable and hereby quashed.

22. In  view  of  quashing  of  the  Order  of

punishment,  the  communication  of  rejection  of  petitioner's

review  under  letter  dated  20.04.2016  is  also  unsustainable

inasmuch as it purports to affirm the illegal conclusions of the

Disciplinary  Authority.  Communication  of  rejection  of

petitioner’s appeal, without order of the Appellate Authority,  if

any,  is  also  unsustainable.  The  remedy  of  appeal  has  been

rendered futile  as  there  is  no order  showing consideration  of

appeal. The respondents cannnot be permitted to rely upon letter

dated 20.04.2016 to contend that petitioner’s appeal  has been

rejected and, therefore, petitioner is liable for the consequnces

of  the  illegal  order  of  the  Disciplinary  Authority  dated

20.01.2016.

23. As  a  consequence  of  quashing  of  the

impugned  order  of  punishment  and  order  dated  20.04.2016

bearing memo no. 1575 communicating rejection of petitioner’s

review, the petitioner is found to be entitled to all consequential

benefits. This Court thus directs that consequential benefits be

made available to the petitioner along with detailed calculation
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chart. The entire exercise must be completed by the Authorities

within  three months  from the  date  of  receipt/production of  a

copy of this Order.

24. The writ petition is allowed.
    

shashank/-
(Madhuresh Prasad, J)
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