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* IN THE HIGH COURT OF DELHI AT NEW DELHI
Date of Decision: 15" December, 2021

+ RSA 221/2018 & CM APPL. 54576/2018
MURARILAL L Appellant
Through: Mr. L K Singh, Advocate for LRs of
deceased Appellant.
Versus
SANTRAM&ANR . Respondents

Through:  Mr. Subhash Chawla & Mr. Jagdish
Prasad, Advocates for R-1.
(M:9899779583)
CORAM:
JUSTICE PRATHIBA M. SINGH

Prathiba M. Singh, J. (Oral)

1. This hearing has been done in physical Court. Hybrid mode is
permitted in cases where permission is being sought from the Court.

2. The present second appeal arises out of the judgment dated 2™
November, 2018 passed by the Ld. ADJ-05, South District, Saket Courts,
New Delhi (hereinafter “Appellate Court”) in RCA NO.8742/16 titled
Murari Lal v. Sant Ram & Ors. By the impugned judgment, the Appellate
Court has dismissed the appeal filed by the Plaintiff/Appellant herein
(hereinafter “Plaintiff”’) against the judgment and decree dated 5" June,
2003 passed by the Ld. Civil Judge, Saket Courts, Delhi (hereinafter “Trial
Court”) in CS No.41/99 titled Sh. Murari Lal v. Sh. Sant Ram. By the said
judgment of the Trial Court, the suit for possession filed by the Appellant-
Sh. Murari Lal, against his brothers Sh. Sant Ram and Sh. Bijender, in
respect of property bearing no. D-1/183, 1*' Floor, Madangir, New Delhi
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(hereinafter as ‘suit property’) was dismissed by the Trial Court.

3. The background of the case is that the three parties i.e., the Plaintiff,
Defendant No.1 and Defendant No.2 are real brothers. The plaint was filed
on the basis of the fact that a Settlement Deed had been executed between
the parties on 15" June, 1997, as per which certain agreements were arrived
at between the parties. The case of the Plaintiff is that the said Settlement
Deed was not given effect to by the Defendants. As per the said Settlement
Deed, the suit property was to vest with the Defendant No.1, subject to
Defendant No.1 delivering 4 tolas of gold to the Plaintiff. However, since
the said reciprocal promise was not honoured by the Defendant No.1, the
property was to be delivered back to the Plaintiff as the original ownership
of the said property vested with the Plaintiff. The Settlement Deed dated 15™

June, 1997, which is in Hindi, is set out below:

¥ R g3 o SRt e FaRt T Sie
YT BT forar wiererg gRamn &1 el g |
g WM U A IRME @ SdaRad Tig
SRIGd & aFl UIEA & wHF whae @
dcary Udf # 3 USR GO § b WA SOl
IdTd Aldbe SIoMR-183, AR, 75 facah &I

g B GHl SWRIGd HBM d WRAT TS & dedR
A8 I WS IRE B T Ry § SR Tl
AeME . WMs-717-718 9 SH3Ms-25, 48
IR We d 3 diel Wil REIAE & U™
wh S @ Shems-25 a1 Sfiems-48 # 4
T TF AHM RREE o HiE fasiar Rig &
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& g o ¥t RTd & U fedt W UeR &1
ool g ot Hf § 98 W§ RRAE DI g SMal
AT 2| IRM Bl B Wt USR &1 Bwil &N
ST 8] IRM P HEH . Sieme-25 oY b
JRM & 9H W g I9P Ul 3HH  3ei-l
RRAE & A dRaF 5] MR RRIAT - T8
e foviler Rig & 31 7] sHfee oftems-25
P UlaR 3T el fasier Ris & 9W
HAH 8] AP H. A<d Hifdbe Shems-183
REEE St 3 98 HI§ & A/ Uiae 3ih
JeHl HRAFl B 98 WM A WIS
REEET H IR dd F=1 &H| 3R S TG
ft sqaRt O Sf & AW W S oHH § I8
IO APT GHl UIZAl & Bls T AR T Gl
PIS AT 3| 3R O Tig B o § faweh
F A9 g 3T IR Bl UE THER sl S
&HId SA(?) B 8 | A F USA aHl U BT
et ot JBR &1 @5 TH-¢7 8N aF 3O 3T
Ser g a8 Wt ad Ang emedt iR
RzdeRl & 9FH g3 ©| g8 I & 9@ fad

& 3 B
gdl./- ™
Cesik:)
g dl./- TRRIA
(et #)
TTaTgl & BXIER:-
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. g, At

2. Siid I\ FaRf Siigd TR, WIieEg
gL/~ (3U31) fa-ie 15.06.97

. S P FRIA (3U3+)

. S P A=A (39a-1), Ta---, BiGEG

. B/~ (3USHN), IHd Ui &g, AYR

Ugl & 9
CIEERIE)

(Extracted from the handwritten settlement deed on record)

[EEY

(98)

(2

4. In the suit before the Trial Court, the Plaintiff sought the following

reliefs:

“It is, therefore, prayed that:

a) a decree of possession in respect of property No.D-
/183, Madangir, New Delhi;

b) any other relief which this Hon 'ble Court deem fit
and proper in the circumstances of the case may also
be passed in favour of the plaintiff and against the
defendants with cost of the suit and damages.”

5. Evidence was led by the parties before the Trial Court. The Trial
Court framed the following issues:

“l. Whether the property bearing no. D 1/183,
Madangir was acquired from the sale proceeds of a
plot which was purchased out of the profits of joint
family business as stated in the W.S.?

2. Whether the mutual settlement between the parties
on 15-06-1997 had taken place as a result of assault
made by the children of defendant no. 1 on the wife and
son of the plaintiff as alleged in para 6 of the plaint?
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3. Whether the mutual settlement dated 15-6-1997 was
cancelled on 15-10-1997 as alleged by the plaintiff.

4. Whether defendant no. 1 took possession of the
ground floor of H.No.D l/183, Madangir in collusion

with the police as stated in the plaint?

5. Whether the suit is bad for misjoinder of defendant
no. 2?

6. Relief.”

Findings of the Trial Court:

6. Issue No.1- Relying upon the Statement dated 7" May, 2001 of the
Plaintiff recorded under Order X CPC, the Trial Court arrived at the finding
that the suit property was acquired from the sale proceeds of the plot situated
at Village Lakkarpur which was purchased out of the profits of the joint
family business. Thus, the Plaintiff cannot be recognised as the exclusive
owner of the suit property. Accordingly, Issue No.1 was decided in favour of
Defendant No.1 and against the Plaintiff.

7. Issue No.2- Trial Court arrived at the conclusion that a Settlement
Deed had been executed between the parties on 15" June, 1997. The same
was executed out of the free will and consent of the parties without any
duress, and not as a result of an assault as alleged. Contradictory statements
were made by the Plaintiff in this respect. Accordingly, Issue No.2 was
decided in favour of the Defendant No.1 and against the Plaintiff.

8. Issue No.3- On this issue, the Trial Court considered as to whether the
mutual settlement dated 15™ June, 1997 was cancelled on 15" October, 1997
as alleged by the Plaintiff, or not. The Trial Court arrived at the conclusion
that it has not been cancelled. In fact, the said Settlement Deed has been

acted upon by the parties concerned. Accordingly, this issue was decided in
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favour of Defendant No.1 and against the Plaintiff.
9. Issue No.4- On this issue as to whether the possession of the ground
floor of the suit property was taken by Defendant No.1 in collusion with the
police as stated in the Plaint, the Trial Court has held that the depositions
falsified the stand of the Plaintiff. Accordingly, this issue was decided in
favour of Defendant No.1 and against the Plaintiff.
10. Issue No.5- This issue, as to mis-joinder of Defendant No.2, has been
rejected by the Trial Court. The Trial Court held that the suit cannot be said
to be bad for misjoinder of Defendant No.2. Accordingly, this issue was
decided in favour of Plaintiff and against the Defendants.
11. In light of the foregoing findings, the relief of possession as prayed
for by the Plaintiff has been rejected by the Trial Court. Accordingly, the
suit has been dismissed.

Findings of the First Appellate Court:

12.  Issue No.l- The finding of the Trial Court in respect of Issue No.1
was upheld by the Appellate Court after dealing with the objections raised
by the Plaintiff. The Appellate Court arrived at the conclusion that the
circumstances of this case clearly reflected that the suit property was
purchased from the sale proceeds received by the sale of the plot at Village
Lakkarpur. The finding of the Appellate Court is set out below:

“19. The circumstances rather reflect in_favour of
respondent no. 1 who says that the suit property was
purchased from the consideration amount received by
selling the plot at Lakkarpur. His stand appears to be
more__probable because the suit property was
purchased in the same year in which plot at Lakkarpur
was sold.

20. Respondent no. 1 has also stated that the
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consideration amount of the plot was kept by the
appellant and there is no averment by respondent no. [
that the consideration amount was divided. Hence, the
objection _of appellant that fact of division of
consideration amount by parties before selling the suit
property was not_considered by Ld. Trial Court is
without merits.”

13. Issue No.2- The Appellate Court has concurred with the Trial Court
and clearly held that the Plaintiff had not given any reasons as to why he did
not approach the Court for annulment of the Settlement Deed, if the same
was executed under coercion or duress. In view of the contradictions in the
Plaintiff’s case, the Court held that the credibility of the Plaintiff was in
doubt. Hence, the Settlement Deed dated 15" June, 1997 was held to be
executed by the parties, out of their own free will and consent.

14.  Issue No.3- The Appellate Court examined the objections raised by
the Plaintiff in respect of the cancellation of the Settlement Deed, and held
that the case of the Plaintiff is, in fact, preposterous to the effect that the
document dated 15" June, 1997 cannot be disbelieved. As per the
Settlement Deed, the suit property was to vest with the Defendant No.1 for
which some gold was to be given by Defendant No.1 to the Plaintiff. The
Appellate Court has further observed in the impugned judgment that there
was a secret settlement entered into between the Plaintiff and the Defendant
No.2, vide which it was agreed that the property bearing No.G-1/25, which
was earlier supposed to be given to the Defendant No.2 by the Plaintiff,
would be retained by the Plaintiff. There is no denial of the Plaintiff on this
aspect either in the pleadings or during the trial. Thus, the Appellate Court
came to the conclusion that the settlement was never cancelled and the said

issue is also decided against the Appellant.
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15. Issue No.4- On this issue, the Appellate Court held that the findings
of the Trial Court are neither perverse nor faulty. The contradictory
statements of the Plaintiff were found to be unworthy of credit. It was held
that the Defendant No.1 has always been in possession of the suit property.
Accordingly, the Appellate Court arrived at the conclusion that the Trial
Court has rightly decided this issue in favour of the Defendant No.l1 and
against the Plaintiff.

16. Issue No.5- On this issue, as to mis-joinder of Defendant No.2, the
finding of the Trial Court has been upheld by the Appellate Court.

17. The Trial Court and the Appellate Court have arrived at concurrent
findings. Vide the impugned judgment dated 2" November, 2018, the
Appellate Court has dismissed the first appeal against the Trial Court’s
judgment dated 5" June, 2003.

Proceedings in the Present Second Appeal:

18. Mr. L. K. Singh, 1d. Counsel appearing for the Plaintiff, submits that
the Plaintiff does not deny that the execution of the Settlement Deed dated
15™ June, 1997. He submits that the said Settlement requires registration.
According to him, the four folas of gold was also not given by the Defendant
No.l to the Plaintiff in terms of the Settlement Deed. In support of this
submission, he relies upon the cross-examination of DW-1, Sh. Sant Ram,
who appeared before the Trial Court, wherein he states that it is not clear as
to whose presence the gold was given. He, further, submits that Defendant
No.1 does not have any title document in respect of the suit property. If the
Settlement Deed had been finalised, the Defendant No.1 ought to have
sought specific performance of the said Settlement Deed. He submits that

the title in the suit property cannot be claimed on the basis of the family
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settlement. Thus, the Defendant No.l not having availed of his remedy in
law, for finalising his title in the suit property, it clearly shows that the
family settlement was not acted upon by the Defendant No.1.

19.  On the other hand, Mr. Subhash Chawla, 1d. Counsel appearing for
the Defendant No.1, who is the contesting Defendant, submits that the entire
Settlement Deed dated 15" June, 1997 had been acted upon by the parties.
He relies upon the Statement under Order X CPC made by the Plaintiff,
wherein he stated as under:

“I have got the title deeds of H.No. D1/183, C1/717,
C1/718, Madangir I have sold properties bearing
No.G1/48 and G1/25 to a neighbourer whose name [
do Not remember. I sold the said properties in the year
1998 for a consideration of about R.2 lac. 1 had told
my counsel at the time of filing the suit that my
signature had been forcibly obtained on 15.6.97 by
Ram Prashad on a paper.”

20.  Mr. Chawla, Id. Counsel, further, relies upon the cross-examination of
DW-1- Sh. Sant Ram, to argue that the gold in terms of the family
settlement was handed over to the Plaintiff. In the said cross-examination,
DW-1 states that the DW1 had delivered the gold in terms of the Settlement
Deed on the evening of 15" June, 1997. He further submits that, in any case,
there is an independent corroborative witness being DW-3, Sh. Iksat Pal
Singh, who stated that the four tolas of gold that was to be given by
Defendant No.1- Sh. Sant Ram, was given by him at the time of the
settlement. Finally, he relies upon paragraph 32 of the impugned judgment
dated 2" November, 2018 to submit that the secret settlement entered into
between the Plaintiff and Defendant No.2 itself shows that the Settlement

Deed was acted upon between the parties.
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21. The question as to whether the Settlement Deed dated 15® June, 1997
requires registration or not is no longer res integra. If an understanding has
been arrived at between the parties previously, and it is only written down in
a document after the settlement has been arrived at, the same would not
require registration. This is the settled position of law as is clear from Kale
& Ors. v. Deputy Director of Consolidation & Ors. [3 (1976) 3 SCC 119].
Taking into account the decision in Kale (supra), the Supreme Court in a
subsequent judgment in Sita Ram Bhama v. Ramvatar Bhama [AIR 2018
SC 3057] has settled this position of law by holding as under:

10. The only question which needs to be considered in
the present case is as to whether document dated
09.09.1994 could have been accepted by the trial court
in evidence or trial court has rightly held the said
document inadmissible. The Plaintiff claimed the
document dated 09.09.1994 as memorandum of family
settlement. Plaintiff’s case is that earlier partition took
place in the life time of the father of the parties on
25.10.1992 which was recorded as memorandum of
family settlement on 09.09.1994. There are more than
one reasons due to which we are of the view that the
document dated 09.09.1994 was not mere
memorandum of family settlement rather a family
settlement itself. Firstly, on 25.10.1992, the father of
the parties was himself owner of both, the residence
and shop being self-acquired properties of Devi Dutt
Verma. The High Court has rightly held that the said
document cannot be said to be a Will, so that father
could have made Will in favour of his two sons,
Plaintiff and Defendant. Neither the Plaintiff nor
Defendant had any share in the property on the day
when it is said to have been partitioned by Devi Dutt
Verma. Devi Dutt Verma died on 10.09.1993. After his
death Plaintiff, Defendant and their mother as well as
sisters become the legal heirs under Hindu Succession
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Act, 1955 inheriting the property being a class I heir.
The document dated 09.09.1994 divided the entire
property between Plaintiff and Defendant which
document is also claimed to be signed by their mother
as well as the sisters. In any view of the matter, there is
relinquishment of the rights of other heirs of the
properties, hence, courts below are right in their
conclusion that there being relinquishment, the
document dated 09.09.1994 was compulsorily
registrable Under Section 17 of the Registration Act.

11. Pertaining to family settlement, a memorandum of
family settlement and its necessity of registration, the
law _has been settled by this Court. It is sufficient to
refer to the judgment of this Court in Kale and Ors. v.
Deputy Director of Consolidation and Ors.
MANU/SC/0529/1976 : (1976) 3 SCC 119. The
propositions with regard to family settlement, its
registration were laid down by this Court in
paragraphs 10 and 11:

10. In other words to put the binding effect

and the essentials of a family settlement in a

concretised form, the matter may be reduced

into the form of

the following propositions:

(1) The family settlement must be a bona fide

one so as to resolve family disputes and rival

claims by a fair and equitable division or

allotment of properties between the various

members of the family;,

(2) The said settlement must be voluntary

and should not be induced by fraud, coercion

or undue influence;

(3) The family arrangement may be even oral

in which case no registration is necessary;

(4) It is well settled that registration would

be necessary only if the terms of the family

arrangement are reduced into writing. Here

also, a distinction should be made between a
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document containing the terms and recitals
of a family arrangement made under the
document _and a mere _memorandum
prepared_after the family arrangement had
already been made either for the purpose of
the record or for information of the court for
making necessary mutation. In such a case
the memorandum _itself does not create or
extinguish _any rights in __immovable
properties and therefore does not fall within
the mischief of Section 17(2) of the
Registration Act and is, therefore,

not compulsorily registrable;

(5) The members who may be parties to the
family arrangement must have some
antecedent title, claim or interest even a
possible claim in the property which is
acknowledged by the parties to the
settlement. Even if one of the parties to the
settlement has no title but under the
arrangement the other party relinquishes all
its claims or titles in favour of such a person
and acknowledges him to be the sole owner,
then the antecedent title must be assumed
and the family arrangement will be upheld
and the courts will find no difficulty in giving
assent to the same;

(6) Even if bona fide disputes, present or
possible, which may not involve legal claims
are settled by a bona fide family
arrangement which is fair and equitable the
family arrangement is final and binding on
the parties to the settlement.

11. The principles indicated above have been
clearly enunciated and adroitly adumbrated
in a long course of decisions of this Court as
also those of the Privy Council and other
High Courts, which we shall discuss
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presently.

12. We are, thus, in full agreement with the view taken
by the trial court as well as the High Court that the
document dated 09.09.1994 was compulsorily
registrable. The document also being not stamped
could not have been accepted in evidence and order of
trial court allowing the application Under Order XII
Rule 3 Code of Civil Procedure and the reasons given
by the trial court in allowing the application of the
Defendant holding the document as inadmissible
cannot be faulted.

22. In the present case, a perusal of the Statement given by the Plaintiff
under Order X CPC itself shows that there was a plot in Village Lakkarpur
which was sold, and thereafter, the suit property was purchased. The factum
of sale and the ownership of the Lakkarpur property by the joint family, is
not disputed by the Plaintiff in the said statement. Thus, this is not a
settlement in presenti but a mutual understanding which has been previously
arrived at between the parties who are brothers, which has thereafter, it has
been given effect to by way of the Settlement Deed dated 15" June, 1997.
23. Secondly, insofar as property bearing No.G-1/25, Madangir is
concerned, as per the Settlement Deed, the title in respect of the same was
with the Defendant No.1, and the rights over the said property have been
given up by the Defendant No.1, subsequent to the execution of the power of
attorney in favour of the Plaintiff. Any settlement which the Plaintiff may
have entered into with Defendant No.2 is not the concern of this Court. So
long as the Defendant No.1 has given up the rights to property bearing No.
G- 1/25, Madangir, he has in effect accepted the family settlement.

24. Insofar as the gold is concerned, four folas of gold was to be given by

Defendant No.1 to the Plaintiff in order for the suit property to vest with the
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Defendant No.l. Evidence on this aspect, as per DW-1, indicates that the

said gold was given as is under:

“I had delivered the gold in terms of the deed of
settlement Ex. PW 1/D on the evening of the date the
settlement was arrived at. In regard to the said
delivery of the gold I had not taken any receipt from
the plaintiff. Volt. The gold was delivered in the
presence or my father Sh. Itwari, Sh. Jeet Ram,
plaintiff and the plaintiff’s wife. It is wrong to suggest
that no such delivery was made. Again witness has
deposed that the delivery was made in the presence of
my wife my son and other persons.”

25. From the above evidence of DW-1 who 1s Defendant No.1, it is clear
that the Defendant No.1, states that he gave the gold to the Plaintiff, initially,
in the presence of the father. However, later on, he stated that he has
delivered the gold in the presence of his wife, his son and other relatives.
Evidence of DW-3, who is an independent witness, has also been perused.
He has deposed to the effect that gold has been given on the date of the
settlement itself i.e., 15" June 1997. The said evidence reads:

“DW-3-Sh. lksat Pal Singh S/o Sh. Harchand Singh
R/o H. no. 1090, Block-D, Gali No.- 16, Khajoori,
Delhi-94 on SA

I know the parties as my bhanji is married in the house
of omparkash, whose is son of deft. No. 1 was present
at the time of family partition between the parties. At
the time of said partition apart from me father of the
parties and one Mausa ji of party, whose name I do not
know were also preset, sh. Jagmal Singh was also
present at the settlement. The partition had taken place
in our presence. In the partition prop. No. D-1/183
Madangir and one khoka were given to Sant Ram Deft.
NO. 1 one plot whose no. I do not know was given to
Bijender Singh deft. No. 2 the remaining prop. Were
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given to pltff. As per agreement sh. Sant Ram was to
give four tola Gold to the pltff. Which sh. Sant Ram
had given at the same time. Ex.Pwl/D2 was prepared
at the Time of partition. All the persons who have on
Ex.Pwl/D2 had signed in my presence.”

In any event, the question as to whether the gold was in fact paid or not is a
factual issue on which there are concurrent findings by the Trial Court and
the Appellate Court.

26. On the question as to whether the family settlement dated 15" June
1997 was acted upon or not, the evidence adduced before the Trial Court
and the Appellate Court, as also the findings rendered, are sufficient to hold
that the family settlement was, indeed, acted upon by the parties. The
Defendant No.1 having given upon his rights qua G-1/25, Madangir cannot
be made to give up rights in respect of the suit property in question.

27. The issue raised in respect of the family settlement requiring
registration is not tenable inasmuch as the same does not require registration
in terms of the settled position of law, as upheld by Kale & Ors. (supra) as
also Sita Ram Bhama (supra). Accordingly, this Court is of the opinion that
no substantial questions of law arise in the present second appeal.

28. The present second appeal, along with all pending applications,

dismissed.
PRATHIBA M. SINGH
JUDGE
DECEMBER 15, 2021
dj/ad

(corrected & released on 18™ December, 2021)
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