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* IN  THE  HIGH  COURT  OF  DELHI  AT  NEW  DELHI 

 

%                    Date of decision: 9
th 

December, 2021. 

 

+  CM(M) 1096/2021& CM No. 43076/2021 (for stay) 

 

 MS RACHNA OVERSEAS    ..... Petitioner 

Through: Mr. Vijay Dutt Gahtori and Mr. 

Ashutosh Sharma, Advocates. 

 

    Versus 

 

 MS PRINTECH SYSTEM    ….. Respondent 
Through: Mr. Ravinder Singh and Ms.Raveesha 

Gupta, Advocates 

 

CORAM: 

HON'BLE MR. JUSTICE AMIT BANSAL 

 

AMIT BANSAL, J. (Oral) 

 

1. The present petition under Article 227 of the Constitution of India 

impugns the order dated 11
th
 October, 2021 passed by the Commercial Court 

South East, Saket Court, Delhi in CS(Comm.) No. 219/2019, whereby the 

application filed on behalf of the petitioner (hereinafter defendant) under 

Section 151 of the Code of Civil Procedure, (CPC), 1908, seeking to file 

statement of truth in support of written statement, has been dismissed and 

the written statement filed by the defendant has been taken off the record. 

2. The facts leading to the filing of the present petition are as follows: 

2.1 The respondent (hereinafter plaintiff) is in the business of supplying 

printing plates and chemicals.  

2.2 The plaintiff had supplied materials to the defendant to the tune of Rs. 

2,56,61,744/- against which a part payment of Rs. 2,44,76,921/- was made 
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by the defendant and an outstanding amount of Rs. 11,84,823/- was due to 

be paid by the defendant to the plaintiff. 

2.3 The defendant issued 2 cheques dated 8
th
 August 2018 and 1

st
 

September, 2018 in the amount of Rs. 2,00,000/- and Rs. 84,249/- 

respectively in favour of the plaintiff. 

2.4 The aforesaid cheques when presented to the bank by the plaintiff, 

were dishonoured with remarks “stop payment” and “accounts closed”. 

2.5 On 5
th
 August 2019, commercial suit for recovery of Rs. 11,84,823/- 

along with interest pendente lite and future interests was filed by the 

plaintiff against the defendants.  

2.6 Summons were issued and were served upon the defendant on 11
th
 

September, 2019. 

2.7 The defendant filed written statement on 23
rd

 November, 2019, 

beyond the period of thirty days from the service of the summons. 

2.8 The written statement filed on behalf of the defendant was objected 

by the plaintiff on the ground that the same is not accompanied with an 

application under Order VIII Rule 1 of the CPC seeking condonation of 

delay and was filed without statement of truth.  

2.9 The Commercial Court vide order dated 23
rd

 November, 2019, 

granted two weeks’ time to the defendant to file appropriate applications 

along with supporting documents in accordance with the Commercial Courts 

Act, 2015 and a cost of Rs. 2,000/- was also imposed on the defendant for 

the discrepancies in the written statement on account of which pleadings 

could not be completed.  

2.10 The defendant filed an application under Section 151 of the CPC on 

24
th
 September, 2021 seeking to file statement of truth in support of the 
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written statement.  

3. The Commercial Court vide the impugned order dismissed the 

aforesaid application filed on behalf of the defendant by holding/observing: 

(i) The defendant upon request was granted two weeks’ time to rectify 

the deficiency in filing the written statement. The said deficiency has not 

been rectified within the period allowed by the Commercial Court. 

(ii) Till date application under Order VIII Rule 1 of the CPC seeking 

condonation of delay in filing the written statement has not been filed 

despite permission given by the Commercial Court on 23
rd

 November, 2019 

to file the same within two weeks; 

(iii) In terms of the judgment of this Court in Ok Play India Pvt. Ltd. vs. 

A P Distributors and Anr. 2021, SCC OnLine Del 4043, written statement 

which is filed beyond the period of 30 days in a commercial suit, can only 

be taken on record, if it is accompanied by an application under Order VIII 

Rule 1 of the CPC for condonation of delay within the maximum 

permissible period of 120 days. 

4. The counsel for the defendant contends that, there is no requirement 

under Order VIII Rule 1 of the CPC of filing an application for condonation 

of delay. He further states that technicalities should not come in the way of 

substantial justice and accordingly, he may be allowed to put his defence on 

merits. 

5. Reliance has been placed by the counsel for the defendant on the 

following judgments: 

(i) Ganesh Trading Co. vs. Moji Ram, (1978) 2 SCC 91; 

(ii) Jai Jai Ram Manohar Lal vs. National Building Material Supply, 

Gurgaon (1969) 1 SCC 869; 
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(iii) Sangram Singh vs. Election Tribunal, Kotah, Bhhhurey Lel Baya, 

(1955) 2 SCR 1; and, 

(iv) Red Bull AG vs. Pepsico India Holdings Pvt Ltd & Anr.  2019 SCC 

OnLine Del 9901. 

6. The counsel for the plaintiff contends that: 

(i) The defendant was served with the summons of the suit on
 
11th 

September, 2019. The written statement was filed on behalf of the defendant 

on 23
rd

 September, 2019 which was beyond the period of thirty days, 

without any application for condonation of delay and without being 

supported by statement of truth. 

(ii) Vide order dated 23
rd

 November, 2019, the defendant was given two 

weeks’ time to correct the deficiencies in filing the written statement, which 

the defendant failed to do within the time granted by the Commercial Court.  

(iii) On 12
th

 January, 2020, the maximum permissible period for filing 

written statement as well as application seeking condonation of delay in the 

case of commercial suit expired. 

7. Accordingly, it is contended that the defendant has throughout been 

very negligent in conducting the case and therefore there is no infirmity with 

the impugned order. 

8. I have heard the counsels for the parties and perused the record of the 

Commercial Court.  

9. Admittedly, the written statement was not filed within the period of 

30 days from the service of the summons. Even though the counsel for the 

defendant has contended that there is no requirement under Order VIII Rule 

1 of the CPC to file an application for condonation of delay, it is specifically 

stated in Order VIII Rule 1 of the CPC that the written statement filed 
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beyond 30 days from the service of the summons would be taken on record 

only for reasons to be recorded in writing. Obviously, the intent is that the 

reasons have to be provided by the defendant. The court, on its own, is not 

expected to know the reasons for delay in filing written statement. In view 

of the above, the defendant cannot be heard to say that there was no 

requirement to file the application for condonation of delay.  

10. In the order dated 23th November, 2019 passed by the Commercial 

Court, it was clearly noted that the written statement filed on behalf of the 

defendant has been accepted under objection as it was not supported by 

proper affidavit/statement of truth and therefore, the same would not be 

taken on record. It was on the request of the defendant that two weeks’ time 

was granted to rectify the aforesaid deficiencies and it was recorded 

specifically that application would be moved by the defendant in this regard. 

However, despite this order, neither the deficiencies in written statement 

were removed nor was an application filed on behalf of the defendant 

seeking condonation of delay. Therefore, there is merit in the submission of 

the counsel for the plaintiff that the approach of the defendant in conducting 

of the suit has been very lax and negligent.  

11. The Supreme Court, in Ambalal Sarabhai Enterprises Ltd. Vs. K.S. 

Infraspace LLP, (2020) 15 SCC 585 has observed that the provisions of the 

Commercial Courts Act, 2015 have to be strictly construed and if the 

provisions are given liberal interpretation, the object behind the enactment, 

of speedy disposal, will be defeated. 

12. The Supreme Court in SCG Contracts (India) Pvt. Ltd. vs. K.S. 

Chamankar Infrastructure Pvt. Ltd. and Ors. has held that in a commercial 

suit, written statement has to be filed within the maximum permissible 
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period of 120 days and there is no power with the Courts to condone the 

delay beyond 120 days. Relevant paragraphs of the judgment are set out 

below: 

“8. xxxxxx 

A perusal of these provisions would show that ordinarily a 

written statement is to be filed within a period of 30 days. 

However, grace period of a further 90 days is granted which 

the Court may employ for reasons to be recorded in writing 

and payment of such costs as it deems fit to allow such written 

statement to come on record. What is of great importance is 

the fact that beyond 120 days from the date of service of 

summons, the defendant shall forfeit the right to file the 

written statement and the Court shall not allow the written 
statement to be taken on record. This is further buttressed by 

the proviso in Order 8 Rule 10 also adding that the court has no 

further power to extend the time beyond this period of 120 

days.” 

13. There is no dispute with the legal proposition made out in the various 

judgments cited by the defendant that rules or procedure cannot be allowed 

to come in the way of substantial justice. However, it has to be borne in 

mind that the present case is a commercial suit and the intent of the 

Commercial Courts Act, 2015, is for speedy disposal of the commercial 

suits. The judgments in Ganesh Trading Co. (supra), Jai Jai Ram 

Manohar Lal (supra) and Sangram Singh (supra) cannot come to the aid 

to the defendant as the said judgments were not in the context of the 

Commercial Courts Act. As regards the judgment in Red Bull (supra) relied 

upon by the counsel for the defendant, the issue before that Court was not 

whether the written statement filed belatedly, without any application for 

condonation of delay can be taken on record or not. Further, in Red Bull 

(supra), there was no formal order issuing summons or directing the 
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defendants to file written statement as the parties were exploring the 

possibility of settlement.  

14. The impugned order correctly relies upon the decision of this Court in 

Ok Play (supra) wherein it has been held as under:  

“10. Now, the question is whether a condonation application 
had to be filed and that too within 120 days, along with the 

written statement or whether the court without any application 

before it, could condone the delay and receive the written 

statement, subject to recording of its reasons and imposition of 

costs. This Court is of the view that since it is not for the court 

to furnish reasons for condoning the delay in filing the written 

statement, it is necessary that the defendant, when filing a 

belated written statement, also submits to the court an 

explanation for the delay, by moving an application in this 

regard. A written application supported by an affidavit is a 

must for seeking condonation of delay. 

xxx xxx xxx 

12. A Coordinate Bench of this Court in Friends Motel (Supra) 

was dealing with a case with similar facts. There too, the 

written statement was filed with an affidavit of admission and 

denial on the 117th day on receipt of summons, without an 

application seeking condonation of delay. An application for 

condonation of delay was claimed to have been filed on 28
th
 

August, 2019 i.e., after another 19 days. It was held that the 

necessary application seeking condonation of delay in filing 

the written statement having not been filed within the period 

of 120 days, there was no proper application filed before the 

court for condonation of delay and the written statement was 

not allowed to be taken on record. 

“16. The learned Commercial Court erred in observing that 

the written statement and affidavit had been filed before the 

expiry of the 120 days' time that is available to the court to 

allow the filing of the written statement and use its inherent 

powers under Section 151 C.P.C. and to set at naught the 

mandatory provisions for filing of the written statement within 
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30 days or within the further period of 90 days allowed under 

Order VIII Rule 1 C.P.C., accompanied with an application 
seeking condonation of delay.” 

15. It is pertinent to mention that review petition filed against the 

judgment in OK Play (supra) has also been dismissed vide judgment dated 

25
th
 October, 2021.  

16. The judgment in Ok Play (supra) was also followed by this bench in 

Intiyaz Sheikh vs. Puma Se 2021 SCC OnLine Del 4679, where also the 

written statement was not taken on record as the same was filed beyond 30 

days and without being accompanied by an application under Order VIII 

Rule 1 of the CPC for condonation of delay.  

17. In view of the aforesaid, there is no infirmity in the order passed by 

the Commercial Court that warrants interference of this Court in exercise of 

its jurisdiction under Article 227 of the Constitution of India. 

Dismissed. 

 

 

            AMIT BANSAL, J. 

DECEMBER 9, 2021 
Sakshi R. 
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