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* IN  THE  HIGH  COURT  OF  DELHI  AT  NEW  DELHI 

 

%                     Date of decision: 27th October, 2021. 

 

+     CM(M) 848/2021 

 

 LOVE CHAUHAN                     ..... Petitioner 

Through: Mr. Serman Rawat and Ms. Aastha 

Vishwakarma, Advocates.   

     Versus 

 AJAY KUMAR KATHURIA        ..... Respondent 

Through: Mr. Kapil Gupta, Ms. Sakshi Raghav 

and Ms. Anjali Gupta, Advocates. 

  

CORAM: 

HON'BLE MR. JUSTICE AMIT BANSAL 

 

     JUDGMENT 

AMIT BANSAL, J. (Oral) 

CM 37774/2021 (for exemption) 

1. Allowed, subject to all just exceptions.  

2. The application is disposed of.  

CM(M) 848/2021 & CM 37773/2021 (for stay) 

3. The present petition filed under Article 227 of the Constitution of 

India impugns the order dated 23rd March, 2021 passed by the District 

Judge, Commercial Court-02, West District, Tis Hazari Courts, Delhi in suit 

bearing CS (COMM.) No.185/2020, whereby the application filed on behalf 

of the petitioner/defendant under Order VIII Rule 1 of the Code of Civil 

Procedure, 1908 (CPC) for grant of extension of time and condonation of 
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delay in filing written statement has been dismissed. 

4. The facts leading to the filing of the present petition are as follows: 

4.1  On 9th July, 2020, a suit for possession, recovery of arrears of rent, 

mesne profits and permanent and mandatory injunction along with an 

application under Order XXXIX Rules 1 & 2 of the CPC, was filed by 

the respondent/plaintiff before the Commercial Court.  

4.2 Notice was issued in said suit on 10th July, 2020.  

4.3 On 16th July, 2020, an ex-parte order was passed by the Commercial 

Court on the application under Order XXXIX Rules 1 & 2 of the CPC 

filed by the respondent/plaintiff and the case was adjourned to 20th 

August, 2020.  

4.4 The petitioner/defendant appeared in person before the Commercial 

Court on 24th August, 2020 and sought time to explore the possibility 

of settlement.  

4.5 On 25th August, 2020, the Commercial Court was informed that the 

settlement could not be arrived at between the parties and the matter 

was adjourned to 14th September, 2020 for filing of the written 

statement.  

4.6 The petitioner/defendant failed to appear before the Commercial 

Court on 14th September, 2020 and was accordingly proceeded ex-

parte.  

4.7 The petitioner/defendant appeared through his counsel before the 

Commercial Court on 9th November, 2020 and 24th November, 2020. 

4.8 An application under Order IX Rule 7 of the CPC (incorrectly filed 

under Order IX Rule 9 of the CPC) was filed by the 

petitioner/defendant seeking setting aside of the ex-parte order dated 
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14th September, 2020. 

4.9 On 7th December, 2020, the application under Order IX Rule 7 of the 

CPC filed by the petitioner/defendant was allowed by the Commercial 

Court, subject to the payment of costs of Rs.20,000/- to the 

respondent/plaintiff and the petitioner/defendant was granted one 

week’s time to file the written statement.  

4.10 The petitioner/defendant failed to file the written statement within the 

time granted by the Commercial Court.  

4.11 On 6th February, 2021, which was the next date of hearing before the 

Commercial Court, the petitioner/defendant appeared through counsel 

along with a written statement, a counter-claim and an application 

under Order VIII Rule 1 of the CPC seeking condonation of delay in 

filing of the written statement. The aforesaid documents were placed 

in the petition box kept in the Court Room. The Commercial Court 

observed that an appropriate order would be passed on the application 

filed on behalf of the petitioner/defendant under Order VIII Rule 1 of 

the CPC, as and when the same is put up for hearing.  

4.12 On 12th February, 2021, notice was issued on the application filed by 

the petitioner/defendant under Order VIII Rule 1 of the CPC.  

4.13 The order dated 6th February, 2021 was challenged by the 

petitioner/defendant by way of a petition bearing CM(M) 146/2021 

before this Court. The said petition was dismissed as withdrawn in 

view of the fact that notice had been issued in the application under 

Order VIII Rule 1 of the CPC filed on behalf of the 

petitioner/defendant. 

4.14  On 23rd March, 2021, the Commercial Court dismissed the 
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application filed by the petitioner/defendant under Order VIII Rule 1 

of the CPC. 

5. Vide the order dated 23rd March, 2021 impugned in the present 

petition, the Commercial Court dismissed the said application by making the 

following observations: 

(i)  the benefit of the order dated 8th March, 2021 passed by the Supreme 

Court in Suo Moto Civil Writ Petition No.3 of 2020 titled In Re: 

Cognizance for Extension of Limitation, of extending the period of 

limitation cannot be given to a defendant, where the defendant had 

participated in the proceedings and already availed concession from the 

Court; 

(ii) the defendant was proceeded ex-parte on 14th September, 2020. 

Thereafter, the application under Order IX Rule 7 of CPC moved by the 

defendant was allowed on 7th December, 2020 and a specific time period for 

filing written statement was granted to the defendant, which was beyond the 

maximum period of 120 days provided under Order VIII Rule 1 of the CPC; 

(iii)  the matter was adjourned from 7th December, 2020 to 6th February, 

2021 but the written statement was not filed within the time granted of one 

week and the maximum period of 120 days expired on 13th November, 

2020; and 

(iv) in terms of the judgment of the Supreme Court in Civil Appeal No. 

3007-3008 of 2020 titled Sagufa Ahmed & Ors. Vs. Upper Assam Plywood 

Products Pvt. Ltd. & Ors., the period of limitation is not extended for 

condonation of delay; only “the period of limitation” is extended and not the 

period upto which delay can be condoned.  
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6. The counsel appearing on behalf of the petitioner/defendant relies 

upon the judgment of the Supreme Court dated 23rd September, 2021 in 

Miscellaneous Application No.665 of 2021 in In Re: Cognizance for 

Extension of Limitation (supra), wherein in paragraph 8 it was observed as 

follows: 

“8. Therefore, we dispose of the M.A. No. 665 of 2021 with 

the following directions: - 

I. In computing the period of limitation for any suit, appeal, 

application or proceeding, the period from 15.03.2020 till 

02.10.2021 shall stand excluded. Consequently, the balance 

period of limitation remaining as on 15.03.2021, if any, 

shall become available with effect from 03.10.2021. 

II. In cases where the limitation would have expired during the 

period between 15.03.2020 till 02.10.2021, notwithstanding 

the actual balance period of limitation remaining, all 

persons shall have a limitation period of 90 days from 

03.10.2021. In the event the actual balance period of 

limitation remaining, with effect from 03.10.2021, is greater 

than 90 days, that longer period shall apply. 

Ill. The period from 15.03.2020 till 02.10.2021 shall also stand 

excluded in computing the periods prescribed under 

Sections 23 (4) and 29A of the Arbitration and Conciliation 

Act, 1996, Section 12A of the Commercial Courts Act, 2015 

and provisos (b) and (c) of Section 138 of the Negotiable 

Instruments Act, 1881 and any other laws, which prescribe 

period(s) of limitation for instituting proceedings, outer 

limits (within which the court or tribunal can condone 

delay) and termination of proceedings." 

7. The counsel for the petitioner/defendant submits that the delay in 

filing of the written statement was bona fide and on account of the COVID-
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19 pandemic and in the facts and circumstances of the case, the written 

statement filed on behalf of the petitioner/defendant on 6th February, 2021 

should have been taken on record. It is further contended that the period for 

which the petitioner/defendant was proceeded against ex-parte, cannot be 

counted for the purposes of calculating the period of limitation for filing of 

the written statement.  

8. The counsel appearing on behalf of the respondent/plaintiff on 

advance notice states that the petitioner/defendant has been in arrears of rent 

from May, 2018 and the arrears till date amount to around Rs.22,00,000/-. 

He submits that the petitioner/defendant was duly served on 16th July, 2020, 

and therefore, the period of limitation would start running from the said 

date. Hence, the maximum permissible period of 120 days for filing the 

written statement had expired on 13th November, 2020. He further contends 

that the petitioner/defendant has throughout been negligent in conducting 

the case and has delayed the proceedings before the Commercial Court. He 

further submits that the judgment passed by the Supreme Court in In Re: 

Cognizance for Extension of Limitation (supra) cannot be applicable to the 

suits that were filed during the pandemic period and that the dishonest 

litigants like the petitioner/defendant should not be allowed the benefit of 

the aforesaid order passed by the Supreme Court.  

9. I have heard the rival contentions and perused the record. 

10. The Supreme Court in SCG Contracts India Pvt. Ltd. Vs. K.S. 

Chamankar Infrastructure Pvt. Ltd. and Ors. (2019) 12 SCC 210, while 

dealing with a commercial suit, has interpreted Order VIII Rule 1 of the 

CPC and stated that beyond 120 days from the date of service of summons, 

the defendant shall forfeit the right to file the written statement and the 
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Court shall not allow the written statement to be taken on record. 

Furthermore, the Supreme Court stated that the proviso in Order VIII Rule 1 

of the CPC further buttresses the aforesaid by also adding that the Court has 

no further power to extend the time beyond the period of 120 days. 

11. In the present case, the suit filed by the respondent/plaintiff is a 

commercial suit and admittedly, the written statement had not been filed 

either within the stipulated time period of 30 days or within the extended 

time period of 120 days, which expired on 13th November, 2020.  Despite 

the fact that the maximum permissible period of 120 days for filing the 

written statement had expired, more time was granted to the 

petitioner/defendant by the Commercial Court vide order dated 7th 

December, 2020 to file his written statement within a period of one week.  

12. The petitioner/defendant did not file the written statement within the 

time granted by the Commercial Court vide order dated 7th December, 2020, 

even though, the time granted was beyond the maximum permissible limit 

provided under Order VIII Rule 1 of the CPC as applicable to commercial 

suits and furthermore, the written statement was produced for the first time 

only on 6th February, 2021 i.e. after a period of two months. This 

demonstrates that the petitioner/defendant has been cavalier throughout in 

conducting the present litigation by committing repeated and blatant lapses.  

13. The Supreme Court in Sagufa Ahmed (supra) while interpreting the 

order dated 23rd March, 2020 in In Re: Cognizance for Extension of 

Limitation (supra) has held that the said order passed by the Supreme Court 

was intended to benefit vigilant litigants who were prevented due to the 

pandemic and the lockdown, from initiating proceedings within the period 

of limitation prescribed by general or special law. It was further stated that 
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the law of limitation finds its root in two latin maxims, one of which is 

Vigilantibus Non Dormientibus Jura Subveniunt, which means that the law 

will assist only those who are vigilant about their rights and not those who 

sleep over them.  

14. From the record it is apparent that the petitioner/defendant regularly 

took part in the suit proceedings such as by filing the application under 

Order IX Rule 7 of the CPC. Thus, it is clear that the reasons for seeking 

condonation of delay by the petitioner/defendant are not bona fide and 

therefore, the petitioner/defendant cannot avail the benefit of the orders 

passed in In Re: Cognizance for Extension of Limitation (supra). 

Furthermore, such benefit cannot be granted to the petitioner/defendant in 

the present case as the petitioner/defendant has already sought and been 

granted concession by the Commercial Court in respect of the time limit for 

filing of the written statement. Once the benefit was granted by the 

Commercial Court, in view of the decision in Sagufa Ahmed (supra), the 

orders passed in In Re: Cognizance for Extension of Limitation (supra) 

cannot be interpreted so as to extend the period upto which delay can be 

condoned. This Court cannot permit or encourage the practice of litigants 

not adhering to timelines fixed by the Court/statute, more particularly in the 

context of commercial suits.  

15. No merit is found in the contention of the petitioner/defendant that the 

period for which the petitioner/defendant was proceeded against ex-parte, 

should not be counted for the purposes of calculating the period of limitation 

for filing of the written statement. The petitioner/defendant was proceeded 

against ex-parte on 14th September, 2020. However, it was only after more 

than two months i.e. on 23rd November, 2020, that the petitioner/defendant 
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filed an application under Order IX Rule 7 of the CPC for setting aside of 

the ex-parte order dated 14th September, 2020 and which application was 

allowed by the Commercial Court on 7th December, 2020, subject to the 

payment of costs of Rs.20,000/-. This Court is of the view that allowing the 

petitioner/defendant the benefit of this period would amount to rewarding a 

litigant for his own defaults/lapses.  

16. Furthermore, the present petition was filed only on 26th October, 

2021, whereas the impugned order was passed as far back as on 23rd March, 

2021. It was enquired from the counsel for the petitioner/defendant, the 

reasons for delay in filing of the present petition and the only reply 

forthcoming was that there is no period of limitation in filing the petition 

under Article 227 of the Constitution of India and that the counsel and his 

family members have also suffered on account of COVID-19 pandemic. 

17. In this regard, the counsel for the respondent/plaintiff states that the 

date fixed before the Commercial Court was yesterday i.e. 26th October, 

2021. This appears to have precipitated the filing of the present petition at a 

belated stage. This demonstrates that the petitioner/defendant has been 

totally casual and negligent in conduct of the present petition and the 

petition has only been filed at the last minute, when the matter was listed 

before the Commercial Court.  

18. I have held in the decision in Goan Sabha Ibrahipmpur and Ors. Vs. 

Kuldeep Singh and Ors. MANU/DE/1967/2021 and in the decision dated 

13th September, 2021 in CM(M) 607/2021 titled Ajay Kumar Vs. Manoj 

Kumar & Anr. that there is no prescribed period of limitation in respect of 

petitions filed under Article 227 of the Constitution of India, however, it is 

settled position of law that the Courts will not entertain such petitions if the 

Signed By:SAKSHI
RAMOLA
Signing Date:10.30.2021
15:19:30

Signature Not Verified



 

CM(M) 848/2021                            Page 10 of 10 
 

same are filed after inordinate delay and no satisfactory explanation has 

been given with regard to the delay and laches. Reference in this regard may 

also be made to the observations of the Supreme Court in Bithika 

Mazumdar and Another Vs. Sagar Pal and Others (2017) 2 SCC 748. 

19. No grounds are made out in the present petition for interference under 

Article 227 of the Constitution of India with the order passed by the 

Commercial Court.  

20. The petition along with the pending application stands dismissed.  

 

 

     AMIT BANSAL, J 

OCTOBER 27, 2021 

nn 
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