* IN THE HIGH COURT OF DELHI AT NEW DELHI

%o Date of decision: 10" December, 2021.
+ CMM) 610/2021 & CM No. 30675/2021 (for stay)
ASHOK KUMAR PURI & ANR. ... Petitioners

Through:  Mr. Ajay Kapur, Sr. Advocate with
Mr. Harshbir Singh Kohli and Ms.
Mahima Dang, Advocates.

Versus
S. SUNCON REALTORS PVT. LTD. & ANR. ... Respondents
Through: ~ Mr. Amit Khemka, Mr. Rishi Sehgal

and Mr. Midhun  Aggarwal,
Advocates.

CORAM:
HON'BLE MR. JUSTICE AMIT BANSAL

JUDGMENT

AMIT BANSAL, J. (Oral)

1. The present petition under Article 227 of the Constitution of India
impugns the order dated 2™ March, 2021 passed by the Commercial Court
South East District, Saket, New Delhi in Arbitration Petition No. 224/2018,
whereby the application for condonation of delay in refiling the Section 34

petition on behalf of the respondents has been allowed subject to costs of

Rs.5000/-.
2. Brief facts preceding the filing of the present petition are given as
under:
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(i)  An award dated 8" December, 2017 was passed in an arbitration
between the parties, whereby the sole arbitrator partly allowed the claims of
the petitioners and dismissed the counter claims of the respondents.

(ii)) On 10" April, 2018, the respondents filed a Section 34 petition
against the said award and subsequently, refiled the said petition on various
dates, being 24" April, 2018, 9" May, 2018 30" May, 2018 and 2" June,
2018.

(1) In each instance of filing, certain defects cropped up, which were
made known to the respondents through e-mail by the Registry of this Court
on 17" April, 2018, 25" April, 2018, 10" May, 2018 and 1* June, 2018.

(iv) Thereafter, the pecuniary jurisdiction of the Courts below was
increased and the respondents filed a Section 34 petition before the Court of
District Judge (Commercial), South East, Saket Court, New Delhi.

(v)  The Commercial Court allowed the application for condonation of
delay in filing the section 34 petition and imposed Rs.5,000/- costs on the
respondents vide the impugned order dated 2™ March, 2021.

(vi) While allowing the said application, the Commercial Court noted that
(i) the limitation period under Section 34(3) of the Arbitration and
Conciliation Act, 1996 is in respect of filing an application for challenging
the arbitral award and not for subsequent steps taken after the filing; (i1) it is
settled law that time used up for resolving defects in a filing has to be
condoned; and (ii1) litigants should not suffer due to technicalities of the
law.

(vi) Aggrieved by the said findings of the Commercial Court, the
petitioners have approached this Court.

3. Mr. Ajay Kapur, senior counsel appearing on behalf of the petitioners
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has submitted that though the original petition under Section 34 was filed by
the respondents within the period of 90 days, however, in view of the fact
that essential documents such as statement of truth, affidavit, Vakalatnama,
etc. were not filed, it was a non-est filing. Attention of the Court has been
drawn to various objections put by the registry of this Court on 25" April,
2018, 10" May, 2018 and 1% June, 2018 to contend that the respondent was
very casual and negligent in removing the objections marked by the Court
and some of these objections went to the very root of the matter. Reliance is
placed on the judgments in O.M.P. (COMM) No. 97/2019 titled Oil And
Natural Gas Corporation Ltd. Vs. Joint Venture of M/S Sai Rama
Engineering Enterprises (SREE) & M/S Megha Engineering &
Infrastructure Ltd. (MEIL), OMP (COMM) 380/2019 titled Oil And
Natural Gas Corporation Ltd. Vs. Planetcast Technologies Ltd and O.M.P
(COMM.) 132/2019 titled SKS Power Generation (Chhattisgarh) Ltd Vs.
ISC Projects Private Limited.

4. Accordingly, it is submitted by the petitioners that the Commercial
Court has failed to take into account the aforesaid judgments and therefore
the order is erroneous.

5. Mr. Amit Khemka, counsel appearing on behalf of the respondents
has taken a preliminary objection that the present petition is barred in terms
of Section 8 of the Commercial Courts Act, 2015 and in light of the
judgment of the Division Bench of this Court in CM(M) 132/2021titled
Black Diamond Track Parts Private Limited and Ors. vs. Black Diamond
Motors Private Limited. 1t is further submitted that under the Commercial
Courts Act, 2015 the petitioners would have a right to take these grounds in

an appeal, under Section 37 of the Arbitration and Conciliation Act, 1996 in
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the event of the Section 34 petition being allowed by the Commercial Court.
6. I have heard the counsels for the parties and perused the record.

7. Section 8 of the Commercial Courts Act, 2015, on which reliance is
placed by the counsel for the respondents, is set out below:

“8. Bar against revision application or petition against an
interlocutory order.—Notwithstanding anything contained in
any other law for the time being in force, no civil revision
application or petition shall be entertained against any
interlocutory order of a Commercial Court, including an order
on the issue of jurisdiction, and any such challenge, subject to
the provisions of section 13, shall be raised only in an appeal
against the decree of the Commercial Court.”

8. The scope of Section 8 of the Commercial Courts Act, 2015 was
considered by Division Bench of this Court in Black Diamond (supra), of
which I was a part. The observations of the Division Bench in this respect
are set out below:

“29.  The reasoning in the aforesaid judgments gave rise to the
question, that since the remedy of revision under Section 115 of
the CPC though available under the CPC against the order of
dismissal of application under Order VII Rule 10 of the CPC, has
been taken away under the Commercial Courts Act, whether a
petition under Article 227 would lie.

30. We are of the view that once the Commercial Courts Act
has expressly barred the remedy of a revision application under
Section 115 of the CPC, with respect to the suits within its ambit,
the purpose thereof cannot be permitted to be defeated by
opening up the gates of Article 227 of the Constitution of India.
The scope and ambit of a petition under Article 227 is much
wider than the scope and ambit of a revision application under
Section 115 of the CPC; whatever can be done in exercise of
powers under Section 115 of the CPC, can also be done in
exercise of powers under Article 227 of the Constitution.
Allowing petitions under Article 227 to be preferred even against
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orders against which a revision application under Section 115
CPC would have been maintainable but for the bar of Section 8
of the Commercial Courts Act, would nullify the legislative
mandate of the Commercial Courts Act. Recently, in Deep
Industries Limited Vs. Qil and Natural Gas Corporation
Limited (2020) 15 SCC 706, in the context of petitions under
Article 227 of the Constitution of India with respect to orders in
an appeal against an order of the Arbitral Tribunal under
Section 17 of the Arbitration & Conciliation Act, 1996, it was
held that if petitions under Article 226 / 227 of the Constitution
against orders passed in appeals under the Arbitration Act were
entertained, the entire arbitral process would be derailed and
would not come to fruition for many years. It was observed that
though Article 227 is a constitutional provision which remains
untouched by an non-obstante Clause 5 of the Arbitration Act
but what is important to note is that though petitions can be
filed wunder Article 227 against judgments allowing or
dismissing First Appeals under the Arbitration Act, yet the
High Court would be extremely circumspect in interfering with
the same taking into account the statutory policy, so that
interference is restricted to orders which are patently lacking in
inherent jurisdiction. Thus, though we are of the view that
gates of Article 227ought not to be opened with respect to
orders in commercial suits at the level of the District Judge
against which a revision application under CPC was
maintainable but which remedy has been taken away by the
Commercial Courts Act, but abiding by the judgments
aforesaid, hold that it cannot be said to be the law that
jurisdiction under Article 227 is completely barred. However
the said jurisdiction is to be exercised very sparingly and more
sparingly with respect to orders in such suits which under the
CPC were revisable and which remedy has been taken away by
a subsequent legislation i.e. the Commercial Courts Act, and
ensuring that such exercise of jurisdiction by the High Court
does not negate the legislative intent and purpose behind the
Commercial Courts Act and does not come in the way of
expeditious disposal of commercial suits.
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31. We thus hold the petition under Article 227 of the
Constitution of India to be maintainable with respect to the order
impugned in CM(M) No.132/2021. However the discretion,
whether in the facts and circumstances such petition is to be
entertained or not, having under the roster been vested in the
Single Judge, we leave it to the Single Judge to exercise such
discretion.”

9. The above observations of the Division Bench are fully applicable in
the facts and circumstances of the present case. In the present case also, if it
were not a commercial matter, the remedy of the petitioner against the
impugned order would be to file a revision petition under Section 115 of the
Code of Civil Procedure, 1908 (CPC). However, the said remedy has been
barred under Section 8 of the Commercial Courts Act, 2015 in respect of
commercial matters. Therefore, the scope of interference by this Court in
exercise of jurisdiction under Article 227 of the Constitution of India is
extremely narrow and limited only in respect of orders that are patently
lacking inherent jurisdiction. This is not a case where the impugned order
was passed by the Commercial Court without inherent jurisdiction.

10. In the present case, the Commercial Court has exercised its
jurisdiction and allowed the application for condonation of delay filed on
behalf of the respondents. Even though there may be some merit in the
contentions raised on behalf of the petitioners with regard to the non-est
filing, that cannot be a ground for this Court to exercise jurisdiction under
Article 227 of the Constitution of India and interfere with the decision of the
Commercial Court. This would completely frustrate the objective behind the
Commercial Courts Act, that commercial matters should be decided
expeditiously and parties may not challenge interlocutory orders passed in

the proceedings, except those which are specifically appealable.
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11. In view of the above, no ground for interference by this Court is made
out in exercise of jurisdiction under Article 227 of the Constitution of India.
However, it would be open to the petitioners to raise the aforesaid grounds
in the event of filing appeal under Section 37 of the Arbitration and
Conciliation Act, 1996.

12. It is clarified that there has been no expression by this Court on the
merits of the grounds raised by the petitioners in the present case.

13.  The Commercial Court is requested to expeditiously decided the

Section 34 petition.

AMIT BANSAL, J
DECEMBER 10, 2021
Sakshi R.
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