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$~6 & 7 

* IN  THE  HIGH  COURT  OF  DELHI  AT  NEW  DELHI 

Date of decision: 31st August, 2021 
 
 

+   C.R.P. 45/2021 & CM APPL.14790/2021 
 M/S RUPIN ASSOCIATES    ..... Petitioner 
    Through: Mr. Rudra Pratap and Mr. V.K. Ohri, 

Advocates. 
    versus   
 

 AXIS BANK LTD. & ORS.    ..... Defendants 
    Through: Mr. Anuj Chauhan, Advocate. 
 
 

+   C.R.P. 46/2021  & CM APPL.15011/2021 
 M/S PAM COSMETICS AND GLASSES PVT. LTD...... Petitioner 
    Through: Mr. Rudra Pratap and Mr. V.K. Ohri, 

Advocates. 
 

    versus 
[ 

 AXIS BANK LTD. & ORS.    ..... Defendants 
    Through: Mr. Anuj Chauhan, Advocate. 
 
 CORAM: 
 JUSTICE PRATHIBA M. SINGH 

 
Prathiba M. Singh, J.(Oral) 
 

1. This hearing has been done through video conferencing. 

2. These are two Civil Revision Petitions, which have been filed 

challenging the orders dated 10th February, 2020 and 17th March, 2021 

passed by the ld. District Judge, Commercial Courts-2, South District, Saket 

Courts (hereinafter, “Commercial Court”), in two commercial suits bearing 

Nos. CS(COMM) 62/2019 and CS(COMM) 63/2019.   

3. Vide the first order dated 10th February, 2020, the following two 

applications filed by the Petitioners herein/Plaintiffs (hereinafter, 

“Plaintiffs”), were dismissed by the Commercial Court.   
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• Application under Rule 4 (D)(3-A) of the Schedule r/w Section 16(3) 

of the Commercial Courts Act, 2015 (hereinafter “Act”) also r/w 

Order XII Rule 6 of the CPC, and  

• Application under Rule 4(D)(i) of the Schedule of the Act r/w Order 

VIII Rule 10 of the CPC. 

4. Consequent upon the dismissal, a review petition was filed by the 

Plaintiffs, seeking review of the said order passed on 10th February, which 

has also been dismissed vide the second impugned order dated 17th March, 

2021. Accordingly, a Civil Revision Petition has been preferred by the 

Plaintiffs before this court, under section 115 r/w section 151 of the CPC, 

challenging the said dismissal orders passed by the Commercial Court. The 

prayers in these petitions are the following: 
 

 

“A. Pass an order allowing the present revision petition 

and the impugned order, dated 17.03.2021, passed by 

the court of Ld. District Judge- (Commercial Court-

2), South Dist., Saket, New Delhi, be set aside. 

B. Pass an order setting aside the order, dated 

10.02.2020 passed by the Ld. District Judge 

(Commercial Court-2), South Dist., Saket, New Delhi, 

in CS(COMM) No. 62 of 2019 and CS(COMM) No. 

63 of 2019. 

C. Pass an order allowing the Application of the 

Petitioner under Order XII Rule 6 in CS(COMM) No. 

62 of 2019 and CS(COMM) No. 63 of 2019 pending 

before the Ld. District Judge (Commercial Court-2), 

South Dist., Saket, New Delhi. 

D. Pass any other order or direction as this Hon’ble 

Court may deem appropriate.” 
 
Submissions of the Parties 
 

5. On behalf of the Respondent/ Defendant before the Commercial Court 
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(hereinafter, “Defendant”), on the first date of hearing in this matter, i.e., on 

17th May 2021, a preliminary objection was raised as to the maintainability 

of the present Revision Petitions before this court. This Court has, 

accordingly, heard the submissions of the parties both on maintainability as 

also on the merits of the matter.  

6. On the question of maintainability, ld. Counsel for the Defendant has 

placed reliance upon Section 8 and Section 12(3) of the Act of 2015, to 

submit that the dismissal of these applications by the Commercial Court 

constitute interlocutory orders, against which a Revision Petition cannot lie, 

as there is a specific bar against entertaining Revision Petitions arising out 

of an interlocutory order, under these two provisions of the Act of 2015.  

7. It is further submitted by Mr. Chauhan, ld. Counsel for the Defendant 

that the clear mandate of the Act of 2015 is that interlocutory orders are not 

revisable, and Section 115 of the CPC would therefore not apply. He has 

placed reliance on HPL (India) Limited and Ors. v. QRG Enterprises and 

Another (FAO (OS) (COMM) No. 12/2017 delivered on 14th February 

2017), to submit that an appeal would lie only against the orders as 

mentioned in the Section 13 of the Act of 2015. Reliance is also placed on 

Tek Singh v. Shashi Verma and Anr., (2019) 16 SCC 678, to argue that a 

Revision Petition would not lie against an interlocutory order. 

8. Mr. Rudra Pratap, ld. counsel appearing for the Plaintiffs, on the other 

hand, submits that both the impugned orders, in fact, go into the merits of 

the issue and affect the substantive rights of the Plaintiffs, and thus a 

Revision Petition would be maintainable. He has further placed the second 

impugned order dated 17th  March, 2021, to argue that various observations 

have been made by the Commercial Court, and in fact the Court has 
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concluded that the non-existence of denial of any averments made in the 

plaint, would be considered in the case. He submits that when such 

observations are made, it is clear that the dismissal of the two applications 

were not called for, and the same ought to have been considered on merits. 

He further submits that the Commercial Court has given permission to file a 

replication and accordingly the application under Order XXII Rule 6 of the 

CPC was decided prematurely. He accordingly submits that the dismissal of 

the same would vest a substantive right with the Plaintiffs to challenge the 

same under Section 115 of the CPC.  

9. Mr. Pratap, ld. Counsel further submits that the impugned orders are 

not interlocutory orders within the meaning of Section 8 and 12 of the Act of 

2015. He submits that the question as to whether an order constitutes an 

interlocutory order, has to be decided on the basis of the nature of the order 

and not on the basis of the provision of law under which the applications 

were filed.  

10. Reliance is placed upon the following judgments by Mr. Pratap, ld. 

Counsel for the Plaintiff:  

i) Arjun Singh v. Mohinder Kumar and Ors. (1964) 5 SCR 946  

ii) Vidyodaya Trust and Others v. Mohan Prasad R and Ors. 

(2006) 7 SCC 452- Paras 4 and 11 : 
 

iii) Shipping Corporation of India v. Machado Brothers and Ors., 

(2004) 11 SCC 168: 
 

iv) Sada Ram v. Delhi Development Authority, AIR 1974 Del 35: 

 

11. Mr. Pratap finally submits that in the impugned orders, there are 

conclusive findings which have been given on facts. The pleadings are not 

yet complete in the matter, and a replication has been permitted to be filed 
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by the Commercial Court. He submits that under such circumstances, if the 

applications under Order XII Rule 6 or under Order VIII Rule 10 would 

have been decided in favour of the Plaintiffs, the same would have resulted 

in the final disposal of the suits itself. Thus if the applications are dismissed 

also, according to the proviso to Section 115(1) of the CPC, Revision 

Petitions would be maintainable.  

12. In rejoinder, Mr. Chauhan, ld. counsel appearing for the Defendant 

submits that Section 115 of CPC was amended in 2002, and none of the 

judgments cited by the ld. Counsel for the Plaintiffs would be relevant, 

considering the said amendment.  In any event, he submits that none of the 

judgments cited by ld. Counsel for the Plaintiffs are in the context or post 

the enactment of the Act of 2015. He specifically relies upon the judgment 

of the Madras High Court in Magic Frames vs. Radiance Media Private 

Limited (C.M.P.No.20376 of 2018, decided on 4th June 2019) and a recent 

judgment of a co-ordinate bench of this Court in Span Health Care vs. 

Vishal Sharma (CRP 31/2019, decided on 16th April 2021) to canvass his 

submissions. 

13. After hearing the parties from time to time on the maintainability of 

these matters, this Court, on 8th July 2021, heard the parties briefly on the 

merits of the matters. Upon hearing, it was noticed that an amicable 

resolution of the disputes raised could be explored, as one of the amounts 

claimed by the Plaintiff in CRP 46/2021, i.e., Rs. 5,50,000/- is lying with the 

Defendant- Bank, towards a Bank Guarantee that was issued by the Plaintiff 

in favour of the Assistant Excise and Taxation Commissioner, Nahan, 

Himachal Pradesh (hereinafter, “AETC”). It was stated by the ld. Counsel 

for the Plaintiff that the said Bank Guarantee had lapsed and the AETC had 
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not invoked the said Bank Guarantee. Mr. Chauhan, ld. Counsel for the 

Defendants also submitted that the Bank had not received any 

communication in respect of the invocation of the said Bank Guarantee from 

the AETC.  

14. Accordingly, vide order dated 8th July 2021, this Court directed the 

parties to file an affidavit in respect of the status of the said Bank Guarantee, 

and directed the Plaintiffs to also file a copy of the Bank Guarantee along 

with any letters written to the AETC by the Plaintiffs, and vice versa. The 

said affidavits have been filed by the parties and are on record.  
 

Analysis and Findings: 

15. The present petitions arise out of two suits filed by the Plaintiffs 

before the Commercial Court, for recovery of damages and compensation 

against the Defendant- Axis Bank Ltd. and two of its officials.  The case of 

the Plaintiffs is that they are a registered Micro Small and Medium 

Enterprise (hereinafter, “MSME”) and they were maintaining credit 

accounts with the Axis Bank.  However, due to various reasons, the credit 

facility with the Axis Bank was shifted to HDC Bank and finally a sum of 

Rs.2.6 Crores was paid by Plaintiff in CRP 45/2021, and Rs. 3.0 Crores was 

paid by the Plaintiff in CRP 46/2021, which as per the Plaintiffs was a full 

and final settlement.  According to the Plaintiffs, the said amount was 

accepted without any demur. However, thereafter, some amounts were 

debited as pre-payment charges.  In CRP 45/2021, on the basis of the stand 

of the Bank that certain amounts were due, and due to delay in issuance of 

NOC, the amount of Rs.90 lakhs was withheld by HDFC and some losses 

are stated to have been caused to the Plaintiff. Accordingly, the Plaintiff 

seeks a decree for a sum of Rs.1,45,68,344/- in its favour.  In CRP 46/2021, 
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the Plaintiff alleged that the Bank did not release the margin money of Rs. 

5,50,000/- and Rs. 90,000/-taken by them for issuance of bank guarantee 

valid of one year, and the same are held by the Bank. Accordingly, due to 

the losses caused, the Plaintiff prays for a decree for a sum of Rs. 

1,11,48,491.11/-  in its favour. 

16. In the written statement before the Commercial Court, the Bank, in 

CRP 45/2021, took the position that since the credit facility was being 

transferred, Rs.5,68,344/- was liable to be paid by the Plaintiffs as pre-

payment charges. Post the penal charges being debited, the NOC was issued 

to the Plaintiff.  The Bank, therefore, denied its liability for any of the 

amounts claimed by the Plaintiffs. Thus, there was no admission which 

warranted a decree under Order 12 Rule 6.    

17. In CRP 46/2021, the Bank took the position that after the deduction of 

pre-payment charges of Rs. 5,08,491.11/, the NOC was issued to the 

Plaintiff, and as far as the Bank Guarantee of Rs. 5,50,000/- and Rs. 90,000/- 

are concerned, the latter had already been released to the Plaintiff. However 

insofar far as the Bank Guarantee of Rs. 5,50,000/- is concerned, the 

Defendant contended that that the same could not be closed as the Bank 

Guarantee was issued to a Government Department, without returning the 

original Bank Guarantee.  

18. An application under Order XII Rule 6 of the CPC was then filed by 

the Plaintiffs before the Commercial Court.  The stand in the said 

application was that the Defendant had failed to deny all the allegations 

given in the plaint and no reasons were given to substantiate any denial.  

Thus, the Plaintiffs contented that they are entitled to a decree on admission 

under Order XII Rule 6 CPC. An application under Order VIII Rule 10 of 
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the CPC, was also filed by the Plaintiffs, where the allegation was that the 

written statement was not filed within 120 days.  

19. The Commercial Court heard the matters on both these applications.  

The finding of the Commercial Court in the order dated 10th February, 2020 

is that the written statement was filed by the Defendant on 1st July, 2019, 

well within 30 days period.  Further, insofar as the application under Order 

XII Rule 6 of CPC is concerned, the said application was also dismissed, as 

according to the Commercial Court, the written statement was duly filed, 

denying all allegations. The Commercial Court also permitted the Defendant 

to file the affidavits of Admission and Denial and also referred the matter for 

mediation.   

20. The Plaintiffs sought review of the said order, before the Commercial 

Court, raising completely new grounds, which are as follows: 

• That the written statement was filed without complying with the 

mandatory provisions of Order VI Rule 15A of the Act of 2015 i.e. 

the Statement of Truth not being in accordance with such provision.  

• That there was no denial in terms of the provision of Order VIII Rule 

3A of the Act of 2015, and that the order dismissing the application 

could not have been passed in view of Order III Rule 4.  

21. The Commercial Court dismissed the review application vide order 

dated 17th March 2021, wherein, it observed as under: 

“After hearing the submissions advanced by Ld. 

Counsel for parties and perusal of record, this Court 

finds no error apparent on the face of record or any 

other sufficient reason to review or modify the order 

dated 10.02.2020.  As regards the date 01.07.2019, the 

same is regarding the date on which WS was filed by 

the defendants as there is comma after summons.  As 
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regards of authority of Sh. Amandeep Chugh it has 

already been mentioned in the order that attorney in 

his favour on behalf of bank had been filed and 

admittedly D-2 and D-3 were the employees of the 

bank and it has been noted in the order dated 

10.02.2020 that case of plaintiff is not against D2 and 

D-3 in their personal capacity. Indisputably, there are 

no specific averments against D-2 and D-3 to make 

them severely liable for the alleged damages as 

admittedly plaintiff had taken credit facility from D-1 

Bank as per his own averments in the plaint.  In para 

4, plaintiff has mentioned generally “defendants” and 

para 11 it is mentioned that D-2 and D-3 continued to 

be vindictive.  There is no averment in the plaint as to 

in what manner they continued to be vindictive or how 

they are liable for the civil action in personal capacity. 

It is also matter of record that alongwith the reply 

authority in favour of Sh. Amandeep Chugh was filed 

by D-2 and D-3 as well before the disposal of the said 

application.  As far as the error in verification as 

required under order VI Rule 15A is concerned, the 

legal position is well settled that Court can allow the 

parties to rectify the same.  

  It is interesting to note that even the verification 

under order VI Rule 15A of Commercial Courts 

Act/statement of truth filed by the plaintiff’s AR Sh. 

Harcharan Singh himself is not proper.   The para 6 of 

the statement of truth has blank and it does not 

specifies the number of pages nor each of the page of 

the plaint as mentioned has been signed by him as 

stated in the statement of truth.  

  Even the list of documents filed by the plaintiff is not 

as per requirement of Order XI Rule 2 mentioned in 

schedule of the Commercial Court Act, 2015 and the 

list of documents filed by the defendants is not as per 

requirement of Order XI rule 8 mentioned in schedule 

of the Commercial Court Act, 2015.  

  As far as the fact that defendants have not denied 
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the averments as per order VIII or not and their effect 

if any, shall be considered by the Court on the next 

stage of case management hearing after both the 

parties conclude their pleadings, statement of truth and 

affidavits of admission/denial.  

  In the aforenoted facts and circumstances review 

application being devoid of any merits is dismissed 

accordingly.” 
 

22. From a perusal of the above order, it is clear that the Commercial 

Court has dismissed the review application, by giving further reasons in 

support of the initial order dated 10th February, 2020. The said reasons are: 

• That no separate allegations have been made against the officials of 

the Bank, i.e., the Defendants No. 2 and 3 in the suits.  

• That no particulars have been mentioned as to how the officials 

continued to be vindictive.  

• That any error in the verification of the written statement can always 

be rectified. 

• That insofar as the other allegations are concerned, the same shall be 

considering at the time of case management hearing after the 

pleadings are concluded and Statement of Truth and affidavits of 

admission/denial are filed.  

 

23. It is in light of this background that the present Revision Petitions 

have been filed before this Court. 

On maintainability 

24 Insofar as the question of maintainability of these petitions is 

concerned, this Court is of the opinion that the question of maintainability of 

a Civil Revision Petition, against an order passed by a Commercial Court, 

Digitally Signed By:DINESH
SINGH NAYAL
Signing Date:04.09.2021
23:46:53

Signature Not Verified



 

C.R.P. 45/2021 & C.R.P. 46/2021                                                                                              Page 11 of 18 

 

under the Act of 2015, now stands decided by the Division Bench of this 

Court vide judgment dated 10th August 2021, in CM(M) 132/2021 titled 

Black Diamond Trackparts Pvt. Ltd. and Ors. v. Black Diamond Motors 

Pvt. Ltd and a connected matter. In the said case, the Division Bench was 

concerned with a question as to whether an order by a Commercial Court 

dismissing an order under Order VII Rule 10 of the CPC, would be revisable 

under the Act of 2015. The ld. Division Bench of this court, firstly, held that 

an order dismissing an application under Order VII Rule 10 of the CPC 

would generally be revisable under Section 115 of the CPC, due to the 

applicability of the proviso to Section 115(1) of the CPC. However, the 

court held that the remedy of Revision under Section 115 of the CPC has 

been expressly taken away by the Act of 2015, and only a remedy under 

Article 227 would lie, if at all. The Court was categorical in holding that any 

other view would be against the legislative intention and purpose of the Act 

of 2015, i.e., the expeditious disposal of commercial suits. The relevant 

extracts of the said judgment read as under: 

“25. Having held that the order impugned in CM(M) 

No.132/2021 is revisable under Section 115 of the CPC, 

we enquired from the counsel for the petitioners therein, 

how a petition under Article 227 of the Constitution of 

India is maintainable.  
 

26. The counsel for the petitioners in CM(M) 

No.132/2021 contended, that the petition under Article 

227 of the Constitution of India has been filed, because 

revision under Section 115 of the CPC is barred under 

the Commercial Courts Act.  
 

27. We have considered the aforesaid aspect. 
 

xxxx 
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29. The reasoning in the aforesaid judgments gave rise to 

the question, that since the remedy of revision under 

Section 115 of the CPC though available under the CPC 

against the order of dismissal of application under Order 

VII Rule 10 of the CPC, has been taken away under the 

Commercial Courts Act, whether a petition under Article 

227 would lie.  
 

30. We are of the view that once the Commercial Courts 

Act has expressly barred the remedy of a revision 

application under Section 115 of the CPC, with respect to 

the suits within its ambit, the purpose thereof cannot be 

permitted to be defeated by opening up the gates of 

Article 227 of the Constitution of India. The scope and 

ambit of a petition under Article 227 is much wider than 

the scope and ambit of a revision application under 

Section 115 of the CPC; whatever can be done in exercise 

of powers under Section 115 of the CPC, can also be 

done in exercise of powers under Article 227 of the 

Constitution. Allowing petitions under Article 227 to be 

preferred even against orders against which a revision 

application under Section 115 CPC would have been 

maintainable but for the bar of Section 8 of the 

Commercial Courts Act, would nullify the legislative 

mandate of the Commercial Courts Act. Recently, in Deep 

Industries Limited Vs. Oil and Natural Gas Corporation 

Limited (2020) 15 SCC 706, in the context of petitions 

under Article 227 of the Constitution of India with respect 

to orders in an appeal against an order of the Arbitral 

Tribunal under Section 17 of the Arbitration & 

Conciliation Act, 1996, it was held that if petitions under 

Article 226 / 227 of the Constitution against orders 

passed in appeals under the Arbitration Act were 

entertained, the entire arbitral process would be derailed 

and would not come to fruition for many years. It was 

observed that though Article 227 is a constitutional 

provision which remains untouched by an non-obstante 

Clause 5 of the Arbitration Act but what is important to 

note is that though petitions can be filed under Article 
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227 against judgments allowing or dismissing First 

Appeals under the Arbitration Act, yet the High Court 

would be extremely circumspect in interfering with the 

same taking into account the statutory policy, so that 

interference is restricted to orders which are patently 

lacking in inherent jurisdiction. Thus, though we are of 

the view that gates of Article 227 ought not to be opened 

with respect to orders in commercial suits at the level of 

the District Judge against which a revision application 

under CPC was maintainable but which remedy has been 

taken away by the Commercial Courts Act, but abiding by 

the judgments aforesaid, hold that it cannot be said to be 

the law that jurisdiction under Article 227 is completely 

barred. However the said jurisdiction is to be exercised 

very sparingly and more sparingly with respect to orders 

in such suits which under the CPC were revisable and 

which remedy has been taken away by a subsequent 

legislation i.e. the Commercial Courts Act, and ensuring 

that such exercise of jurisdiction by the High Court does 

not negate the legislative intent and purpose behind the 

Commercial Courts Act and does not come in the way of 

expeditious disposal of commercial suits.  
 

31. We thus hold the petition under Article 227 of the 

Constitution of India to be maintainable with respect to 

the order impugned in CM(M) No.132/2021. 
 

xxx” 

 

25. The Act of 2015, as held by the Division Bench of this Court, 

specifically provides, under Section 8, that no Civil Revision Application or 

Petition shall be entertained against any interlocutory order passed by a 

Commercial Court.  This provision goes on to explain that an order on the 

issue of jurisdiction would also not be reviewable and only an appeal would 

be maintainable. This is a conscious departure from the existing scheme of 

the CPC, inasmuch as the intention behind the introduction of such a 
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provision in the Act of 2015 is to ensure that the proceedings in commercial 

suits are not repeatedly delayed due to the filing of Revision Petitions, or 

similar petitions thereof.   

26. Mr. Pratap, ld. counsel for the Plaintiffs, has vehemently argued that 

the orders passed by the Commercial Court, dismissing the applications 

under Order XII Rule 6 of CPC and under Order VIII Rule 10 of CPC, 

would not be interlocutory orders and that a substantive right is accrued in 

favour of the Plaintiffs. Considering the fact that this very issue has now 

been decided by the Division Bench of this Court, the same rationale as 

applying to the orders passed under Order VII Rule 10 of the CPC, would 

also apply to orders passed by the Commercial Court dismissing 

applications under Order XII Rule 6 and VIII Rule 10 of the CPC as well.   

27. The Division Bench in Black Diamond Trackparts (supra) has 

concluded that Revision Petitions would not be maintainable under the Act 

of 2015, and the only remedy is to file a writ petition.  The reason for the 

same is not far to seek, inasmuch as, as has been done by the ld. District 

Judge, Commercial Court in this case, some of the issues raised in the 

review petition have been postponed for adjudication at the time of case 

management hearing.  Further, pleadings are yet to be completed in the suits.  

Accordingly, if Revision Petitions are entertained against such orders, there 

is a grave likelihood of substantive delay being caused in the adjudication of 

commercial suits.  Moreover, in the present case, a perusal of the two 

applications filed by the Plaintiffs, shows that the initial applications were 

completely vague, ambiguous and cryptic, and only at the stage of review, 

further new grounds were sought to be introduced.        

28. Even in the recent judgment of a co-ordinate bench of this Court in 
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Span Healthcare Pvt. Ltd. (supra), the ld. Single Judge analysed the intent 

of the Act of 2015, and held that an order of the Commercial Court passed in 

a summary suit under Order XXXVII CPC, granting leave to defend, 

constituted an interlocutory order and is not revisable under the Commercial 

Courts Act due to the applicability of Section 8 of the Act. Accordingly, the 

Revision Petition was dismissed by the Court as not maintainable. 

29. Thus this court holds that the present Revision Petitions are not 

maintainable. 

30.  However, considering the fact that an amicable resolution of the 

disputes raised in these petitions could be possible, this court has briefly 

heard the parties on the merits involved and perused the affidavits filed by 

the parties in pursuance of the order dated 8th July 2021.  

On merits 

31. Upon a perusal of the said affidavits filed by the parties, it appears 

that a sum of Rs.5,50,000/- continues to remain deposited with the Bank in 

CRP 46/2021, as the same was issued by the Bank in lieu of a Bank 

Guarantee which was submitted by the Plaintiff in CRP 46/2021 to the 

AETC.  The Defendant- Bank does not deny the fact that the said amount is 

lying deposited with it, however, the bank has sought an indemnity from the 

Plaintiff in order to release the same.   

32. Mr. Rudra Pratap, ld. counsel for the Plaintiff in the said matter, 

submits that as per the Bank’s email dated 17th May, 2019, the indemnity 

bond has already been submitted, and therefore, the Bank ought to pay the 

amount of Rs.5,50,000/- to the Plaintiff. Further, he submits that the 

difficulty is being faced because the original Bank Guarantee has been lost.  

33. Considering the fact that the amount of Rs.5,50,000/- is lying with the 
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Defendant- Bank, in lieu of a Bank Guarantee submitted to a Governmental 

Authority, the Plaintiff, in order to seek release of the said amount from the 

Bank ought to either obtain the original Bank Guarantee from the said 

Department, or a No Dues or No Objection Certificate from the AETC. 

Upon the Plaintiff submitting the same, the Bank may release the said 

amount to the Plaintiff. Merely because the Bank admits that the amount of 

Rs.5,50,000/- continues to remain deposited with it, the same would not 

make it a case for release of the said amount in terms of Order XII Rule 6 of 

CPC, as the original Bank Guarantee is admittedly not available with the 

Plaintiff, which is usually a condition for return of the amounts. There is no 

admission except the fact that the amount is lying with the Bank. The 

Plaintiff is, however, given liberty, under these facts and circumstances, to 

either obtain a No Objection/ No Dues Certificate from the Governmental 

Authority, or the original Bank Guarantee, and submit the same to the 

Defendant- Bank.  Upon submission of either of these documents, within 

one week, the amount of Rs.5,50,000/- shall be released to the Plaintiff.  In 

the meantime, the amount of Rs.5,50,000/- which is lying with the Bank 

shall remain in a Fixed Deposit, so that interest can continue to be earned on 

the same. 

34. Insofar as the application under Order VIII Rule 10 of CPC is 

concerned, the objections of the Plaintiffs in the said Application qua the 

written statement filed by the Defendant, are as under: 

i) That the Statement Of Truth has not been filed in terms of the 

Commercial Courts Act, 2015. 

ii) That the Admission-Denial of Documents has not been conducted 

as per the provisions of the Commercial Courts Act, 2015. 
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iii) That the vakalatnama has also not filed. 

 

35. The ld. District Judge, Commercial Court, has considered these 

submissions made on behalf of the Plaintiffs and has held that these would 

not constitute grounds to reject the written statement completely.  It has held 

that the question of whether verification was proper/ Statement of truth was 

filed or not, would be a rectifiable defect.  

36. This Court, is of the opinion that whenever pleadings are filed in a 

commercial suit governed by the Act of 2015, the same ought to be strictly 

in accordance with the provisions of the said Act. The written statement 

having already been filed by the Defendant, any defects therein, does not 

make it a case for rejection of written statement completely and for 

judgment being passed, but only for the Court to further examine the same.  

37. Accordingly, it is directed that an issue would be framed by the 

Commercial Court in the suits, to the effect as to whether the Defendant had 

filed a proper Statement of Truth and had filed a proper Admission-Denial 

of documents or not, as also whether the defence would be liable to be taken 

on record in view of said defects. The said issue shall be decided by the 

Commercial Court with the main suits itself. It is made clear that the 

impugned orders shall not prejudice the final adjudication of the said issue, 

which shall be decided in accordance with law.  

38. At this stage, ld. counsel for the Defendant- Bank submits that the 

vakalatnama has been filed and the Statement of Truth, if any, would also be 

rectified. For the said purpose, the Commercial Court would consider the 

submission of the Defendant and give permission in accordance with law.  

39.  Further, if the Plaintiffs obtain a No Objection Certificate from the 
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AETC, or the original Bank Guarantee, they are given liberty to move an 

application before the Commercial court, seeking directions for the release 

of the amount of Rs.5,50,000/- along with interest, if any.   

40. The present petitions along with all pending applications, are disposed 

of in these terms. 

       PRATHIBA M. SINGH 

JUDGE 
AUGUST 31, 2021 

Dj/Ak 
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