In the High Court for the States of Punjab and Haryana
At Chandigarh

CRR-1146-2021 (O&M)
Date of Decision:-24.11.2021

Sukhdev ... Petitioner
Versus

State of Haryana ... Respondent

CORAM: HON'BLE MR. JUSTICE GURVINDER SINGH GILL

Present:-  Mr. Baljeet Beniwal, Advocate for the petitioner.

Mr. Rajiv Sidhu, DAG, Haryana,
assisted by SI Saheed Ahmed.
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GURVINDER SINGH GILL, J.(Oral)

1. The petitioner assails order dated 21.1.2021 passed by learned Additional
Sessions Judge, Palwal vide which an application filed by the petitioner
under provisions of Section 167(2) Cr.P.C. for grant of bail has been

declined.

2. A few facts necessary to notice for disposal of this petition are that as per
case of the prosecution on 20.7.2020, a secret information was received by
the police to the effect that Deepak, Sukhdev (petitioner), Rajesh and Vijay,
are into business of Narcotic and psychotropic substances and on given day,
they were bringing ‘Ganja Patti’ in container No.HR-38R-1255 from
Hamirpur to Palwal. Rajesh, Billu and Vijay were piloting the container in

car No.HR-51-BZ-1908. Accordingly, barricading was held by police party
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headed by SI Ramesh Chand. After some time, car No.HR-51-BZ-1908 was
signalled to stop. Secret informant identified Rajesh, Billu and Vijay as
occupants of the car, who managed to escape by suddenly accelerating the
car. After 5-6 minutes, container No.HR-38-R-1255 was seen coming. Its
driver tried to flee after he was signalled to stop but was apprehended. Upon
inquiry, he disclosed his name as Sukhvir. The person sitting on conductor
side was also apprehended, who disclosed his name as Deepak. Notices
under section 50 of NDPS Act were given to accused Sukhdev and Deepak.
They desired to be searched in presence of gazetted officer. In presence of
Shri Rohtash Kumar, Tehsildar, search of container led to recovery of

619.450 kg. ‘Ganja Patti’ in plastic bags.

3. The matter was investigated by the police and a report under Section 173
Cr.P.C. was presented before the trial Court on 19.10.2020. The said report

was, however, not accompanied by the report of FSL.

4. The period of 180 days, which is mandated for filing of challan as per
provisions of NDPS Act read with Section 167 Cr.P.C. expired on 20.1.2021.
Since the prosecution did not file the FSL report even by the said date, the
petitioner moved an application under Section 167(2) Cr.P.C. for his release
on bail before the Court of learned Additional Sessions Judge, Palwal on the
ground that in the absence of report of FSL, the challan could not be said to
be complete. The said application was considered by the trial Court but was
dismissed vide order dated 21.1.2021, which has been assailed by way of

filing the instant petition.

5. The learned counsel for the petitioner has submitted that the trial Court fell in

error in relying upon a Full Bench judgment rendered by this Court in AIR
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1978 Punjab 341 — State of Haryana Vs. Mehal Singh and others whereas

the said judgment did not pertain to an offence under the NDPS Act and has
infact been distinguished by a subsequent judgment dated 30.11.2018 of a

Division Bench in Ajit Singh @ Jeeta Vs. State of Punjab [passed upon

reference in Crl Rev. No. 4659 of 2015 and other cases.

6. The learned counsel has next submitted that since there has been some
conflict in judgments of this Court as regards the issue in hand, the matter

has been referred to a larger Bench vide order dated 16.9.2020 passed in

2020 (4) Law Herald 3188 Julfkar Vs. State of Haryana [CRR-1125-2020] to
consider as to whether a challan filed without report of FSL would be an

incomplete challan.

7. The learned counsel, while referring to a judgment of this Court rendered in

State _of Haryana Vs. Dildar Ram @ Dari CRM-M-25600-2021 has
submitted that a co-ordinate Bench of this Court while referring extensively

to the case law on the subject has distinguished the judgments of the

Supreme Court reported as 2015(1) RCR (Criminal) 566 - Narendra Kumar

Amin Vs. CBI and also the full Bench of this Court reported as 1978 PLR 480

— State of Haryana Vs. Mehal Singh and others on the ground that the same

did not pertain to NDPS Act whereas a case under NDPS Act is on an
entirely different footing than a case for other offences like IPC. It has been
submitted that several co-ordinate Benches have granted bail in view of the
fact that the matter in hand has been referred to a Division Bench and is still

pending.

8. Opposing the petition, the learned State counsel, has submitted that since the

mandate of Cr.P.C. is filing of challan within the stipulated period and since
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the challan had been filed within 180 days in the instant instance, no case for

grant of bail is made out.
9. I have considered rival submissions addressed before this Court.

10. It is no doubt correct that Hon’ble the Supreme Court and also a full Bench
of this Court have held that a challan even if not accompanied by a report of
the Chemical Examiner or of the expert cannot be said to be incomplete.
However, it needs to be highlighted that the said cases did not pertain to an
offence under the NDPS Act. A case under the NDPS Act can only survive in
case the prosecution is able to establish that the article recovered is indeed a
contraband and which can only be established on the basis of its chemical
examination, which is normally got done through FSL established by the
Government. In other words, the report of the FSL forms the foundation of
the case of prosecution and in case the same is not there the entire case of

prosecution falls to ground.

11.  .On the other hand, in other cases say any injury or hurt or murder case under
IPC, even the ocular version coupled with some medical evidence or some
other circumstantial evidence may suffice to bring home the guilt of the
accused. Though, a report of an expert, if sought, pertaining to some blood
stains or comparison of handwriting, ballistic report, could be helpful to
establish the case of the prosecution for such offences under IPC or some
other Acts but cannot be said to be indispensable in each and every case and
even in the absence of such reports, the prosecution may well be able to
establish its case. As such, the contention of the petitioner that the report of
FSL form very foundation of the case of prosecution and is an integral part of
the challan cannot be brushed aside. In any case, since there are some
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conflicting judgments of this Court and the matter stands referred to a
Division Bench and is still subjudice, this Court deem appropriate to extend
the concession of bail in terms of Section 167(2) Cr.P.C. to the petitioner
while also keeping in view the fact that the petitioner has been behind bars
since the last more than 4 months and is not stated to be involved in any

other case.

12.  The petition, as such, is accepted. The impugned order is accordingly set
aside and the petitioner is ordered to be released on bail on his furnishing
bail bonds/surety bonds to the satisfaction of learned trial Court/Chief

Judicial Magistrate/Duty Magistrate concerned.

13. It is, however, clarified that the prosecution would be at liberty to move for

cancellation of bail/recall of this order in case the reference made to larger

Bench in_Julfkar’s case (Supra) is answered in favour of prosecution.

24.11.2021 ( Gurvinder Singh Gill )
pankaj Judge

Whether speaking /reasoned Yes / No

Whether Reportable Yes / No
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