IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

FRIDAY. THE THIRTY FIRST DAY OF DECEMBER
TWO THOUSAND AND TWENTY ONE

PRESENT

THE HONOURAEBLE SMT. JUSTICE P.SREE SUDHA

CIVIL REVISION PETITION NO: 3027 OF 2015

Petition undar Article 227 of the Constitution of India aggrieved by the order
dated 27.07.2015 In LA No.7 of 2015 in 0.5.N.4599 of 2008 on the file of the Court
of the Principal Rent Cantraller —cum- 12" Junior Civil Judge, Hyderabad.

Between:

1. K. Anasuyamma, W/o Late K. Achaiah, aged about 68 years, Occ: Household,

2. K. Karun Kumar Yadav, S/o Late K. Achaish, aged about 37 years, Occ:
Business,

Both are Rfo. H.No. CIE Quarter Mo.14 B, MCH No.6-1-269, AP Housing Board.
Khairatabad, Hyderabad.

.PETITIONERS/RESPONDENTS/DEFENDANT Nos.1 & 3
AND

1. G. Balaiah @ Aggu Balaiah, 5/o G. Pentaiah @ Aggu Pentaiah, aged about 69
years, Occ: Retd., Service, Rfo H. Mo 6-1-271, Kairatabad, Hyderabad.

..RESPONDENT/PETITIONER/PLAINTIFF
£ AL Sitamma, WWo. Late ¥, &chaiah,
{Died on 02.07.2012, therefore not necessary party)
-RESPONDENTS/RESPONDENTS/DEFENDANT NO.1

CRPMP. NO: 4128 OF 2015

Patition under Section 151 CPC praying that in the circumstances stated in the
affidavit filed therewith, the High Court may be pleased to grant stay of all further

proceedings including exacution of warrant by the Advocate Commissionar as per the
orders dt.27.07.2015 made in LA.No.7 of 2015 in 0.5.No.4599 of 2008 on the file of
the Principal Rent Controller, Hydarabad pending disposal of CRP of 2015

Counsel for the Petitioners: SRI L. PRABHAKAR REDDY

Counsel for the Respondents: SRI B. AJAY

The Court made the following: ORDER




THE 11ION'BLE SMT, JUSTICE P, SREE SUDHA

CIVIl. REVISION PETITION No.3097 of 2015

ORDER;:

This CR.P, is filed by the deferndants in the sut,
questioning the order dated 27.7.2015 passed in LANo.7 af
2015 in 0.5 No.4599 of 2008 on the file of Principal Rent

Controller-cu n-XI1 Junior Civil Judge, Hyderabad.

2. The suit in 0.8.No.4599 of 2008 was filed far mandatory
injunction to demolish the illegal and unlawful construction
on upper three floors of defendants 1 and 2 on the plaintiff
properiys conmon wall, In the said sult, plaintiff filed
[.LA.No.7 of 20 5 under Order 26 Rule © read with Seetion 151
of CPC to appoint an Advocate Commissioner to note down
the physical features ineluding measurement of wails between
CIB Quarter vo.l13/B and 14/B.  The trial Court, after
considenng th matter, allowed rhe application by impugned
order dated 2 '.7.2015, appointing Mr.H.Preetam Singh, as
Advavate Comrssioner 1o note down rhe phytical features in
between CIB C uarter Nos.15/B and 14/B and also to fote
down in his riport whether there exists a common wall in
between both he quarters and also o mcasure the joine
common wall i between the said quarters. Questioning the
said order, th: present revision petition is filed by the

defendants,



]

3. According toe  the learned counsel for  revision
petitioners/defendants, the suil is flled for mandatory
injunction for demolition of the constructed paortion of the
defendants and it is for the plaintift o plead and prove his
cagse wnslead of collecting ewvidence  through Advocate
Commissioner. It 1s further stated that the plaintiff is a
subsequent purchaser (o that of defendants and he cannot be
allowed to cnntﬁnri that the wall between the parties is a
common wall, which is contrary to the record and without
any vahd proof. [t 15 also stated that the defendants have
purchased the property on 8.4.19569, much prior to the

purchase of plaintiff's mother who purchased on 9.6.19%94,

4. The learned counsel for the revision petilioners/
defendants submaitzed that in the written statement filed by
defendants, it is categorically stated that in the sale deed of
plaintill’s mother in respect of Qr.No.15/B, no common wall
is mentioned 1 the recitals or it was shown in the plan
annexed to the sale deed and there is no common wall
existing bhetween plaintilf eAnd  the defendanis  quarliers,
therefore, the guestion of encroachment on to the alleged
common wall by the defendants does not anse. Therefore, the
impugned order passed by the trial Court, :;iirt::ziing the
Advocate Commissioner to note down the physical features of

the subject property and alse to nole there exisls a common
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wall or net, is arbitrary, illegal and contrary o the record and

therefore liabl 1o be set aside,

B Heard the learmed counsel for revision petitioners and

perused the re cord.

6. Since tle defendants specifically contended in their
written staten ent that there is no common wall in existence
between the flaintiff and defendants, the impugned order of
the trial Court appointing the Advocate Commissioner Lo nore
down whether there exists a common wall or not ie error
apparent on the face of the record and i= liable o be set

aside,

Accordin gly, the C.RP. is allowed, setting aside the
order dated 27.7.2015 passed in [ANo7 of 2015 in
G5 NoAsRs ¢f 2008 on the file of Principal Rent Controller-
cum-XII Junicr Civil Judge, Hyderabad., There shall be no
order as lo costs. Miscellancous petitions pending, il HILY,

shall stand clozed.
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HIGH COURT

DATED: 31/12/2021

ORDER

CRP.N0.3097 of 2015

ALLOWING THE CRP
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