HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD
(Special Original Jurisdiction)
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THE HON'BLE SRI JUSTICE A.RAJASHEKER REDDY
AND
THE HON'BLE Dr. JUSTICE SHAMEEM AKTHER

WRIT PETITION NO. 21311 OF 2020

BEetwean:

Bharti Airtel Limited, Having its office at, 1-8-437, 438, 364 & 445 Splendid
Towers. Opp. Begumpet PS5, Huda Road, Begumpr-t Hydarabad- 500016
GETIN; 36&%63&5%512{3 Hep"e5=rted oy its Authorized Signatory, Mrs.
Snigda Ghosal

..PETITIONER

AND

1. Btate of Telangana, Represented by its Chief Secretary, Commercial Tax and
Excise. Secretanat Buildings, Hyderabad- B000E3

2. Commissioner of Central Tax, Central GST., 7" Floor, GST Bhavan, LB Stadium
Road, Basheertbsgh, Hyderabad - 300004

5. Joint Commissioner (Appeals-1. Hyderabad 7" Floor, GST Bhavan, LE Stadium
Road, EH:‘WE-E:I’I:" gh, Hyderabad- 5C0004

4. Assistant Commiszsicner of Central Tax. Central GST- Begumpet Division.
Hyderabad 3 Floor, 3A-3B, Plot Mo, 1-8-382, Queen's Plaza. 3P Roac
Secunderabad- 500003

&, Union of India. Represented by its Saecretany, Ministry of Financo, E Block
Central Secretaniaf, Mew Delhi - 110011

§. Goods and Service Tax Council, Represented by its Special Secretary, GST
Council Secretanat, 57 Floor, Tower |, Jeevan Bharli Building, Janpath Road,
Mew Delhi - 1710001

7  Central Board for Indirect Taxes and Customs, Morth Block, Ceniral Secretanal,
Mew Delhi-110001

. RESPOMNDENTS
Fetition under Articie 226 of the Constitution of India praying that in the
circumstances stated in the affidavil fled therawith, the High Court may ba pleasad
to. i. lssue a wrt, order or a direction, padiculary ana in the nature of a wrt of
Certiorari caling for records In Appeal No. §1/2020 (SC) G3T on the file of the 3"
Respondent and conseguently allow the appeal filed by the Petitionar by quashing
the Impugned Order dated 10.08.2020 in Appeal No. 01,2020 (SC) GST an the file of
the 3™ Respoondent. i Issue g wnt, order or a8 diraection, particularly one in the nature
of & writ of Mandamus directing the Respondents No. 1-5 to refund an amount of
Rs. 1,80,00,000/- (Rupees Ona Crare Eighty Lakhs} paid by the Pelitioner towards
interest for the FY 2017-16, 2018-19 & 2019-20 for delayved payvment of SGST.

1A MNO:1 OF 2020
Petitinon under Section 1581 CPC praying that in the croumstances siated in

the afMdavn filed In support of the petition. the High Court may be pleased to direct



the Respondents Mo, 1-5, to refund the amount of Rs. 1.80.00,000/- {Rupees Onc
Crare Eighty Lakhs) paid by the Petitioner towards interest for the FY 2017-18, 2018-
19 & 2019-20 for delayed payment of SG5T on the condition of blogking of an
pgusdlent amount of Input Tax Crodit from the aredil available in the Pelitionars

alacirnrg credit ledger.

Counsel for the Petitioner: SRI1 AVINASH DESAI
Counsel for the Respondent No.1: GP FOR COMMERCIAL TAXES
Counsel for the Respondent Nos.2to 4, and 6, 7. SRI B. NARAYANA REDDY,
STANDING COUNSEL FOR CENTRAL EXCISE,
CUSTOMS AND SERVICE TAX (CENTRAL TAXES)

Counsel for the Respondent No.5: SRI NAMAVARAPU RAJESHWAR RAD,
ASSISTANT SOLICITOR GENERAL

The Court made the following: ORDER



THE HON'BLE SRI JUSTICE A.RAJASHEKER REDDY

AND
THE HON'BLE DR, JUSTICE SHAMEEM AKTHER
w.P 1 F

QORDER (Porthe Hon'ble Sri Justice A.Rajnsheker Raddy)

Petiticnar is Mfs Bharati Airtel Limited, and as per the avermeants
made in the affidavit filed In support of the writ petition, it is engaged
in providing telecaom services throughout India, including the State of
Telangana. The petitioner — company is registered under Central

Goods and Services Tax Act, 2017 {for shart *the Act’.

-

2. The Deputy Caommissioner — EIU, State Tax, vide rotice
bearing No.DC-2/EIUSAIRTEL/O1/2019 dated 18,02.2019 informed the
petitioner — company that it committed some errars in depaositing State
Goods and Service Tax (5G5T) in the State of Telangana for the

financial years 2017-18, 201%-15% and 201%-20.

3. The case of the petitioner is that they have entered incorract
Stete Code in some of the invoices, due to which excess SG5T has
beer pald in the Statz of Andhra Pradesh. Howewver, an receipt of the

natice daked 18,03.2018, the peatitioner pald the tax,

4. Therzafter, the petitioner was directed to pay an amount of
Rs.1,80,00,000/- {(Rupees one crore, eighty lakhs conly) towards
interest for the late payment of the SGST to the State Government,

Petiticner - company paic the sald amount of Rs5.1,80,00,000/-




(Rupees one crore, elghty lakhs only) under protest through Form G5T
PMT =06 bearing CPIN No.19063600157378 dated 25.06.20189. Thsa
said payment of penal interest was intimated to the Depuby

Commissioner — EILU vide |letter datea 25.06.2019 .

5. The case of the petitioner - company is that the above said

amount of Rs.1,80,00,000/-, has not been passed over to any other

Narson.

6, Petitioner filed an application dated 12.08.201% for the period
Jure 2019-20 under AEN MNo.AAZBOB190092R823, seesking refund aof
Rs5.1,80,00,000/- {Rupees oche crore, eighty lakhs only) under Rule 29
of Central Goods and Services Tax Rules, Rules, 2017 (for short 'the

Rules’) read with Section 54 of the Act,

7. The 47 respondent - Assistant Commissioner of Central Tax,
issuaed a show cause notice dated 13.09.2019 asking the paotitioner to

explain why its refund application shall not be rejected,

8. Petitioner field reply, contending that the return that is
required to be filed under Section 39 of the Act, read with Rule 61 of
the Rules, Is  GETR -3, but a5 the same was kept under suspension,
they are filing GSTR-3B, and the same cannct be taken in lied of
G5TRE-3, and since the GSTR-3 is kept under suspensicn, the period for

which interest can be levied cannot be said Lo have commenced in



terms of Section 50 of the CGST Act, 2017. The petitionar further
submmitted that even if thera is a delay in payment of tax, It Is llable to
pay interest only on the net tax liability after adjusting the admissible

input tax cradit.

9. The original autherity l.e., the 4" respondent - Assistant
Commissioner of Central Tax, Begumpet GST Division, Secunderabad
GST Commisslonerate, vide Order-in-Original Mo, 148/2019-20-G5T-
REFUND, dated 18,10.201%, rejected the claim of the petitioner and

held that the petitioner — assess is not eligible for a refund.

11, Assailing the order passed by the original authority,
petitioner filed an appeal, and the appellate authoricy - 2™
respandent, wvilde Order-In=Appeal MNo.HYD=-G5T-5C-APZ2-027-20-21
dated 10.08.2020, dismizsed the appeal, confirming the order of the
ariginal authority dated 18.10,2019. Aggrieved by the same, the

present wril petition has baan filed by the petitionar - assessoo.

11. Learned counsel for the petitioner Mr. Avinash Desai,
referring to the averments made in the affidavit fileg in suppert of the
wrlt petition, submits that due to entering of incorrect State Code in
some invalces, excess SGST was paid to the State of Andhra Pradesh
instead of State of Telangana, but hawever, after recelpt of notice
dated 18.03.2019, petitioner paid the tax far the financial yvears 2017 -

18 to 2019-20, and as per the directions of respandent No.4 , it paid




an amount of Rs.1,80,00,000/- (Rupees gne crore, aighty lakhs only)

towards interasl for the delayved payment.

12. That Section 50{1) of the Act provides for payment of
interest by a persaon who has failed to discharge his iabllity to pay tax
within the prescribed pericd; that Section 50(2) of the Act providas
that the period for which interest is to be paid shall commence from
the day succeeding the day on which tax was due to be paid, that as
per Section 39(7) of the Act, registered person has to pay the
Government tax due as per Form GSTR -3, not later than the last date
ort which he is required to furnish the said Form; that as per Rule 681 of
the Rules, the prescribed return in terms of Section 3%, has to be
furnished i GSTR -3, and not GSTR -3B; and that as G5TR - 3 stood
suspended as a result of the arders passed by the Government, all thea
assasses, including the petitioner, have been filing returns in form
GSTR-3B, as a temporary solution to channelize collection of taxes.
Hence, G5TR - 3B cannct be considered as a return filed in lieu of
G5TR - 3, and the llability to pay interest does not arise, for the
reason that the period for which the interest can be levied cannct he

said to have commenced, as GSTR-2 staod suspended.

13.  In support of his contention that the return filed in
Form GSTR - 38 is not in lieu of return to be filed in Form GSTR-3, and

that the last date of filing GSTR- 3B, is not the last date for filing Input



Tax Credit, petitioner relied on the judgment of the High Court of
Gujarat in the decision reported in AAP & COMPANY, CHARTERED

ACCOUNTANTS vs. UNION OF INDIA'.

14, That for the financial years 2017-18 to 2019-20 petitioner
was having sufficient input tax credit balance in its electronic ledger
account to  discharge the additicnal tax amount according o
Section 4%(5) of the Act, and there was no outstanding tax liability.
That even if the petitioner is liable to pay interest for the delayed
payment, it is liable anly on the net tax liabillty after duly adjusting the

input tax credit,

15. In support of the above cantention, learned counsel for the
petitionar placed reliance an the 31 Meeting of the G5T Council datad
22.12.2018, wherein it gave In-principal approval for amendment of
Section 50 of the Act, to make a provision for payment of interest anly
on the nat tax liability, after taking inte account the admissible input

tax credit,

16, That the GST Council, in its 39 Meeting held on
14.03.2020, also recommended that the interest for delay in payment
of GST would be charged on net tax liability with effect from
01.07.2017 and the provision in this regard was recommended to be

made with retrospective operation.

I ET wnmanacom L33 (Oujandd



17, That the 7 respondent - Central Board for Indirect Taxes
and Cuskoms, MNew Delhi, issused a notification dated 25.08.2020
amending Section 50 of the CGST AcCE, inserting the proviso to the said
provisicn, whereunder the interest on tax paid after the due date,
shall be levied on that partion of the tax that is paid by debiting the
electronic cash ledger. As per the notification, this provision will come

into force with effect from 01.09.2020, i.e., the provision was given

[
prospective operation, which is contrary to the recommendations

made by the GST Councl in its 358" meeting, wherain this provision

was recommended to be given retrospective operation,

18, That 7' respondent issued a clarification/direction dated
26.08.2020 stating that the notification No.63/2020 dated 25.08.2020
was issued prospectively due to certaln technical limitations and that
it was clarified that no recoveries shall be made for the past period as
well by the Central and State tax administration in accordance with the

decision taken in the 39" meeting of the GST Council.

19 That, the CBEC Policy wing issued a circular with
administrative instructions dated 18.09.2020 for recovery of interest
on net tax liability with effect from 10.07.2017, stating that in order to
Impierment the decision of the council in its true spirit, and at the same
time weoeking within the legal framework, It has been decided to

address the [ssue through administrative arrangements .



20, That it is a settled proposition of law that any amendment
which is given to clarify an anomaly will generally have a retrospective
effect. Learned counsel submits that considering identical facts and
circumstances, a learned Single Judge of High Court of Madras in the
dagision reported in MAANSAROVAR MOTORS PRIVATE LIMITED
vs., THE ASSISTANT COMMISSIONER, POONAMALLE DIFISIUNE,
held that the proviso inserted to Section 50 of the Act by way of
amendment, has to be taken to be retrospactive, and further directed
the appropriate authority fo computa the interast liabilily for belatec
remittances of cash, and refund the balance of the amount collected

from the petitioner therein,

21, Learned counsel submits that the appellate avthority has
relied on the judgment of & Division Bench of this court in the decision
raporied In MEGHA ENGINEERING & INFRASTRUCTURES LTD.
vs. THE COMMISSIONER OF CENTRAL TAX, HYDERABAD’ o
rejact the claim e:uf. the petiticner. He submits that the said judgment
was passed prior to the amendment to Section 50 of the Act and hence

cannot be made applicable to the facts of the present case,

22, With these submissions, learned counsel for the petitioner
saoks to set aside the impugned orders anc to direct respondents 1 to

5 / competent authority to refund an amount of Rs,1,80,00,000/-

CMANUTTLO04 2019 (Eouwivelent sitations JA190) ALTY Do, (20095 20 GAT 787
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{Rupees one crare, eighty lakhs only) paid by the petitioner towards
interest for the financial yvears 2017-18, 2018-19 and 2019-20 for

delayad payment of SGST.

&, Commissioner of Central Taxes and central Excisa,
Secunderabad Commissionerate R/o Hyderabad, filed a counter
affidcavit on behalfl of respondents 2 to 7 denying averments made by

the petitioner in the writ affidavit.

Z24. 5ri B.Narayana Reddy, learned Standing Counsel for Central
Excise, Customs and Service Tax (Central Taxes), appearing for
respondents 2 to 7, referring to the averments made in the counter
affidavit submits that for the Financial Years 2017-18, 2018-19 and
2019-20, petitioner paid the taxes belatedly after the due date of filing
returns. Therefare, as per Section 50(1) of the Act, it is liable to pay
interest on the total defaulted tax amount. He submits that the said
provision does net provide for levying interest anly an the net tax
liability after adjusting the input tax credit available in the electronic

cash ladger of the assessee,

25. That, as per Section 49 of the Act, the tax shall be paid by
salling off the input tax credit/balance available under electronic cash
ar credit ledger, while filing the return under Secticn 39 of the Act,
isovernment of India, in the exercise of its jurisdiction under

Se:t_ic:_un 164 of the Act, amended CGST Rule 681{5) retrospective, vide



notification 49/2019-Central Tax dated 09.10.2019 with effect from
01.067.2017, clarifying that the return specified under Section 39 Is
G5TR 3B, and further it is also clarified that in a case where a person
furnishes GSTR- 3B, he shall not be reqguired to file GSTR -3.
Therefore, the cantention of the learmed counsel far the petitioner that
the period for payment of interest under Section 50 of Act has not yet
commenced in view of the postponement of filing GSTR-3 is not
carrect, and the further contention of the learned counsel for the
petitioner that filing of return in G5TR-3B is not In lieu of filing return
in GSTR-3 is also not correct, given the above stated amendment to

Rule 61(5} of the Rules.

2. That against tha judgament of the High Court of Guiarat in
AAR AND CO., CHARTERED ACCOUNTS  ws.  UNTON OF TNDTA (1
supra), which held that GSTR-3B return canncot be considered as a
return in liey of GSTR - 3, appeal was filed, and the Apex Court

staved the said judgment.

27. He submits that the assessee has to pay tax while filing the
manthiy return as prescribed under Section 39 of the Act, read with
Rufe &61(5) of the Rules, in the form GSRT 3B, and for delayed
payment of such tax, he is liable to pay interest under Section 50 of

Fhe Aot
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28. That the amended provision under Section 50 was brought
into force with effect from 01.09.2020 vide notification No.63/2020-
Central tax dated 25.08.2020, l.e., the provision is made prospective
I operation. But, in the present case, the show cause nolice was
issued on 13.09.2019, and the primary and the appeliate authaoritles
passed arders on 18.10,2019 and 10.08.2020, respectively i.e., prior
ta the coming into force the amended provision on 01.09.2020.
Hance, the provision as it stood prior to the amendment applies to the
petitioner, He submits that when the Central Gowvernment has
specifically made a provision to have a prospective operation, this

court cannot make the said provision ta operate retrospectively.

2%, That the Administrative TInstructions dated L1B.0%.2020
issued by the Central Beoard of Indirect Taxes and Customs giving
amanded provision retrospective cperation Is anly to the limited extent
of Taking recovery action on interest on net cash tax liability only and
not to take any action for recovery of interest on grass tax llability for

the past period i.e., from 01.07.2017 to 31.08.2020.

30.  That the taxpayers who have already discharged the
interest on gross tax liability, the law of the land continues for the said
period, and there are no instructions on refund of interest paid, and

the statutory framework also does nat allow for such refund.
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31, That the issue involved in this writ petition is squarely
covered by the Division Bench ludgment of this court in Megha
Enginearing & Infrastructures Litd. vs. The Commissioner of Central
Tax, Hyderabad (3 Supra), wherein this court considering that the
petitioner therein filed the returns belatedly, and payment of tax
liability, partly in cash and partly in form of claim for ITC was made
bevond the pericd prescribed, held that liability to pay interest under
Section 50(1) of the Act arose automatically and that the petitioner
cannot escape from the liability, and that the claimm made by

respondents an ITC portion of tax, cannot be found fault with.

32, In view of the above circumstances, [=2arned Standing

Caounsel for respandents seeks to dismiss the writ petition.

33. Heard Sri Namawarapu Rajeshwar Rao, learned Assistant
Solicitor General, appearing for respondents along with the learned

Standing Counsel for respondents 2 to 7.

34. Rejoindér is filed on behalf of the petiticner, disputing the
averments made in the counter affidavit and reiterating the averments

made in the writ affidavit.

35. In view of the facts and clrcumstances of the case, and the
rival contentions of both the counsels, the issue that arises for our

consideration s, - Whether the liability to pay Interest under



|2
Section 50 of the Act, for the delayed payment of G5T, in the light of
the Administrative Instructions for recovery of interest on net cash tax
iability with effect from 01.07.2017, Issusad by the Government of
India, Ministry of Finance Department of Revenue, Central Board of
Indirect Taxes and Customs GST Policy Wing, dated 18-09-2020, is to
e confined only to the net tax labllity by giving set-off to the input
tax credit!, And if so, whether the claim of the petiticner seeking a
refund of the interest paid for the Financial Years, 2017-18, 2018-19
and 2019-20 for the delayed payment of GST an the net tax liabllity is

justified?

36, The admitted facts on record are that for the Financial
Years, 2017-18 to 201%-20, petitioner made late payment of SG5T,
and therefore, it was directed to pay interest on the total defaulted
service ax, and accordingly, it deposited the Interest, which is
Rs.1,80.00,000/-, The claim of the petitioner is that they had
sufficient input tax credit balance in their electronic credit ledger
during the disputed pericd, and that interest for delayed payment of
GST, has to be charged only on the net cash tax liability, giving set off

to the input tax credit.

37. The GST Council, in its 39" meeting held on 14.03.2020,

made a recommendation that interest for delay in payment of GST be



13
charged an the net cash tax liability with effect from 01.07.2017 i.e.,

the recommendations were made to amend the law retraspectively,

38, Secticn 50(1) of the Act s the enabling provision under
whilch the assesses is lizble to pay interest on delayed payment of Lax,
By wirtue of Notification No.63/2020-Central Tax dated 25.08.Z2020,
the amendment was made to Section 50(1) of the Act by inserting a
proviso, and as per the said notification, the amended provision came
into force with effect from 01.09.2020. The proviso to Section 50(1) of
the Act, which has been amended, is extracted as under for ready

reference:

“Provided that the interest an taw pavable in respect of supplies
made during. a tax pericd and declared in the return for the said period
furnished after the due date in accardance with the prowvisions of Section 3%,
excaenr where =such raturn is furnished after cammeancement of any
proceedings under Saction 73 or Section 74 in respect of the said period,
shall be levied an that porticr of the tax that is paic by dehbiting tha
elacironic cash ledger,

39, From the above provision, it is clear that the interest on
delayed payment of tax shall be levied an that portion of the tax that
is paid by debiting the electranic cash ledger. In other words, the

interest shall be charged an the net cash tax liabllity by giving set off

to the [nput tax credit.

40. Though the GST Council in its 39" meeting recommended

giving the above amendment retrospective operation, the Government




has given the above amendment prospective operation with effect

rom 01.05.2020.

41. 1In the present case, the delayed payment af tax was made
during the year 2017-18 to 2019-2020, and the show-cause notice
was issued an 13.09.2019, and the primary authority passed the order
an 18.10.2019, and the appellate authority also passed the order on
10.08.2020 i.e., pricr to the amendment, which came Into force with

effect from 01.09.2020.

42, But, subseguent to the said amendment to Section 50(1) of
the Act, Principal Commissioner, Government of Irdia, Ministry of
Finance, Department of Revenue, Central Board of Indirect Taxes and
Customs, GST Policy Wing, vide F.No.CBEC - 20/01/08/2019-GST
dated 18.09.2020, addressed a letter to the Princinal Chiof
Cammissioners / Chief Commissioners / Principal Commissicners /
Commissioners of Central Taxes (All), the Principal Director Generals
(AL, with regard tll:: administrative instructlons, for recovery of interest
on net cash fax liabllity with effect from 01.07.2017. The relevant
partion of the said administrative instructions, for ready reference, are

extracted as under:

“Based an the recammendations of the 35 meeting of the GST
Council held gn 21¥ June, 2019, the provision of Section 50 was amerded
vide Saction 100 of the finance {No.2) Act, 201% to pravide for charging
anteresl on the next cash tax liability. The said amendrment was to be made
effective from a date to be notified by the Gaversament. Accardingly, Lhe
said provision was made effective vide notification No.63/2020 - Central
Tax datec tha 25" August, 2020 w.e.f. 01.09,2020,
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2, The GST Council, in its 39" meeting, held on 14" March, 2020
recormnmendad interest to De charged on the net cash tax lability w.e.f,
0L.07.2017 and accordingly, recommended the amendment of Section 50 of

the CGET Act retrospectively w.e.f. O1.07.2017. The retrospective
amandment in the ST l2ws weuld be carried out in dug codrse Chraagh
suitable legislation.
3, Posl issuance of notification 63/2020 - Central Tax daked tha 257
August, 2020, there were apgrehensions raised by Laxpavers that the saig
motification is issued contrary 19 the Council's recemmendation o charge
interest on net cash liability w.ef, 01.07.2017, Consequently, a press
release, dated 26.08.2020 was ssued to clarify the positian,  Further, in
crder to imalermant the decision of the Council in its true spirit, and at the
sama tima warking within the present legal framewark, If has been decded
Lo address Lhe issue through administrative arrangements as under:
fal for the period 31072017 to 31.0B.2020, leld lermalions o ywour
Juriscictian may De instructed to recaver inlerest only on the nel cash
tax lability (2., that porticn of the tax that has been paid by dediting
e electranic cash ledge or s pavable Crough cash ledger); aned
B wherever SCNs have been issued on gross tax payable, the same may

ke kept in Call Book till the retrospective amendment i Saction S0 of the
CGET Act is carried gutb.

43, Thus, from the above communication; it is clear that though
the amendment was given prospective operation, and as the same was
contrary to the recommendations made by the Council te charge
Interest an net cash liability with effect from 01.07.2017, the Central
Board of Indirect Taxes and Customs, GST Policy Wing, reprasented by
its Principal Commissioner, made administrative arrangements  for
recavery of Interest only on the net cash ktax liability for the period
from 01.07.2017 to 31.08.2020, and further the show cause notices
issued on gross tax payable, were relegated to call book fill the

retrospactive amendment to Section 50 of the Act is carried out,

44, Thaough the learned Standing Counsel for respondents 2 to 7
contends that the said administrative instructions are limited for the

purpose -of Initiating recovery proceedings and that they cannot be
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macge applicable to the assessees who have already paid the interest
an the gross tax element; this court is not inclined to accept the said
cantention. In principle, the autherities have concluded that until the
amended provision is given retrospective operation by suitable
legislation, they want to implement the decision of the Council in its
true spirit, and accordingly gave administrative instructions. Such
administrative instructions/ circulars are clearly applicable to the

petitloner’s casa, and binding on the Revenue.

45, The Apex Court in the decision reported in RANADEY
MICRONUTRIENTS v. C.C.E.°, while considering the binding effoct
of the circulars issued by the Central Board of Exclse and Customs an
the Central Excise Officers, held that the Revenue cannot challenge
them on the ground of inconsistency with any statutcry provision, and
thal such circulars are binding on the Revenue, The relevant portion

of the judgment is as under:

"16. We reject Lthe submission to the cantrary made by Lhe learned
counsel, for the Revenue and in the affidavic by M.K.Gupla, warking as
Cirector In the Departmenl of Revenue, Ministry of Finance, One should
have thowght that an officer of the Ministry of Finance wauld have grealer
respect for circulars such as these issued by the Board, which alse cporalos
under the aegis of the Ministry of Finance, for it is the Baard which is, by
statute, entrusted with the task of ciassifying excisable goocds uniformly
The whale objective of such circu'ars |5 to adopt a uniform aractice and to
inform the trade as o how a particular product will be lreated for the
purposes of excise duty, It does not fig in the mouth of the Ravenue to
repudiate a circular ssued by the Board on the basis that It |5 inconsistens:
with a statutony provision Consistercy and discipline are of lar greater
mpartance than the winning or losing of court proceedings.”

S8R 10 SCC 387
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46. In &n other judgment of the Apex Court in CCE w.
DHIREN CHEMICAL INDUSTRIES®, the facts disclose that the
Cantral Government issued a notification exempting the commodities
produced from materials "on which the appropriate amaunt of duty of
exCise has already been paid *. As the three judge Bench of the Apex
Court found a conflict of opinicn between the views taken in the earliar
co-ordinate benches, referred the matter to the Constitution Bench, for
interprating the phrase “on which the appropriate amount of duty of
excise has already been paid” occurring in the exemption notification,
In the light of these facks, the Apex Court held that the exempticn
notification Is applicable to goods made from raw material on which
excise cuty has, in fact, been paid at the appropriate or correct rate,
and not to goods made put of raw material not liable to duty or liable
to duty at "“nil* rate and that in the phrase, more emphasis has to be
given to the words "has already been paid®, than to the words
“appropriate”. The Apex Court further held that CBEC circular, if any
placing a different.interpretation on the said phrase, would be binding
on the Revenua. The relevant portion of the judgment is as under:

"11, We need to make it clear that, regardless al the inferpretanan
that we hawve placed an the said phrase, if there are circulars which have
been issued by tha Central Board of Excise and Customs which place a
different interpretation upon the said phrase, thal inlerpretation will be
kinding apon the Reverue,"”

47. Thus, from the abowve judgments of the Apex Court, iL is

clear that the circulars issued by the Revenue are binding on the

B 11 R T Bl e
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autharities, even if they are inconsistent with any statutory provision.
It s further held that regardless of the interpretation given by the
Apex Court in relation to a phrase occurring in the notification if there
are circulars, which have been issued by the Central Board of Excise
and Customs, giving a different interpretation upon the said phrase,

that interpretation will be binding upon the Revenue,

48. In the present case, as already noted above though the
praviso inserted to Section 50{1) of the Act by way of an amendment
nas been given prospective cperation i.e., with effect from 1.9.2020,
the Central Board of Indirect Taxes and Customs, GST Palicy Wing, has
issusd administration instructions to recover interest on net cash tax
liability with effect from 01.07.2017. These Instructions have been
issued to Implement the decision of the Council in its 39" meeting in
its true spirit. The administrative instructions, which are in the nature
of circular, as per the judgments of the Apex Court referred to above
(4 and & supra), are hinding on the Revenue, and the respondents
cannot plead in the counter that the amendment is prospective in

nature.

49. In the present case, the petitioner paid the interest an the
aross tax, under protest and as noted in the preceding paragraph, the

authorities made administrative arrangements to extend the amended
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provisicn with retrospective effect, till a suitable legislation is made in

that regard.

50. Tk is to be noticed that on the one hand, the assessees whao
have not paid the Interest an the delaved payment of tax for the above
said period are getting protection under the administrative instructions
dated 18.09.2020, and on the other hand, the assessees, like the
patitioner, are being depied the said protection, on the ground that
they have already pald, and that there are no instructions to refund
and the framework of the statute also does not provide far refund.
This amounts to discrimination within a class of assessees, and the
same cannal be sustained, and this court In exercise of judicial review,
under Article 226 of the Constitution of India, is inclined to direct the
respondents to confing charging of interest gn the net cash tax liability
and refund the balance amount, Mareover, the petitioner paid the
amount under protest to avoid unpleasant situations, and the honest
tax payers cannot be penalized by mulcting with Interest. Such an
interpretation of the circular, as contended by the learned Standing

Counse| for the respondents, is arbitrary.

51. Considering similar facts and circumstances, and the
present amendment made te Section 50(1) of the Act, and the abavea
administrative instructions of the Central Board of Indirect Taxes and

Customs GS5T Policy Wing, dated 18.09.2020, High Court of Madras



in the decision reported in Maansarovar Motors Pvt, Ltd.,, vs. The
Assistant Commissioner, Pognamaliee Division and Ors. {2 supra), heid

as under:

"a¥. Thus, thae Board has yet again reiteratad that tha amendmens
by insartion af proviso of Section 50 of the CGST &ct is intended to be
retrospective, Ferhaps the relegation of the show cadse notices Lo the call
book is 1o await the passing of the amendments in the Central and State
statutes. To my mind, the Centre, the State and the CBIC are in agreament
thal the aparation of the proavisc of Section 50 should anly be refrospective
and the interpratation ta she contrary 0y the auvthoritles canstituted uncer
the Board, is in my viaw, clearly misplaced as s the consequential coorcive
resowerd.

20, ... Inlight of my decision as afaresaid, & directicn 15 lssued Lo
lhe aopropriate autharity to compute the interest fiability for belated
remitlances of cash and refund the balarce of the amount collected from
Lhe petilionar wilhin a period of faur wesks from date of upleading of this
ﬂ:.dEI.I A

b2, Thus, the zbove decision of the High Court of Madras

squarely applies Lo the facts and circumstances of the present case.

23. In an other decision of the learned single Judge of the High
Court of Madras reported in REFEX INDUSTRIES LTD. v. THE
ASSISTANT COMMISSIONER OF CGST & CENTRAL EXCISE,
MARAIMALAI NAGAR DIVISION® | the facts disclose that the
assesses have raised an objection stating that "Section 50 that
oravides for levy of interest on belated payments would aoply only Lo
paymenis of tax by cash, belatedly, and would not stand triggered in
the case of avaiable ITC, since such ITC represents credit due to an
asFessee by the Department held as such®. Cansidering this objection,

and Section 50, as it stood prior to amendment, it was held as under:

S MANCY TN LR 2000 = 2020034 |G 8 T.L. 588 = {20200 T4GSTRIT4{M:d)



*11. The Zection provides for interest on belated payment of tax
and &5 held by the third jucge, such lewy is "autamatic’, and is intanded o
compensate the revenus for the remittance of tax belatedly and bevornd the
Firee frames perrmibbed under law. Thaough In the contewt of the Income Tax
Act, 1%61, the gusstion of whether remittance of interest under Sections
234A, 2348 and 2350 af the [ncomsa Tax Act, 1951 for belated filing of
return, belated remittances of advance tax and deferment of adwvance tax
are ma-ﬂdat-:ur-,- came 10 be considered oy The Supreme Court In the case ol
Carmmizgsioner of Incame Tax, Mumbai ws, ANIUM MOH.GHASWALS & Ors.
(MAMUSSCHDERZ 2001 0 252 ITR 1), and held ta be compensatory end
Fence mandatory, The principle of the sald judgrment applies an all faurs 1o
the grasent case

12. The specific guastion for resoluticn before me s as o whether in
a casa such as the present, whare credit s daa to an assesser, paymeant oy
wiay of adjustment can still be termed "Deiated’ ar delayed”, The use of the
winrns 'defayed’ connates a situation of deprival, where the Siate nas beern
deprivaed af the funds representing t@x companant il such fimea the Return
iz fited accompanied by the remitiance of tax. The availability of TTC runs
counter ko this, as it connotes the enrichment of the State, to Lhis exlanl.
Thus, Section 50 which is specifically intended Lo apply Lo a state of deprival
carnat apply In a sileatlon where the State s possessed of sufficient funds
Lo the credit of the assessee.  In my cansldersd view, the proper application
cf Sectian 50 15 ore whare interest is lavied on a2 belated cash payment but
not an [T avaitzble all the while with the Tepartment La the credil of the
assesses.  Tn2 later being available with the Deparlment s, e omey viegw,
neither aaiated nar deleyed.

13, The argument that 1TC is lakle o be reversed (iF it s found o
have beer erroncously caimed, and that it may be Invalidated in same
situaklans, does not mibkate with my canclusion as aforasad, The availment
arnd utthzation of 1T are twa separate events.  Both are subject o the
sabisfacton of statutary conditians and it iz always possible lor an officer Lo
reverse the claim (of availment cr ulilization if they are found untenaiole or
nat in lime with the statutory presceription, Credit will be ealid tll such time
tis mvalidated by recocurse to Lhe mecnanizms provided under the Statute
and Rules.

14, I am supported nomy view Oy a recently inserted provisa to
Sectian 5201 reading as below:

Provided that the intarast on Lax payable in respect of supplies mace
during a tax peried and declared in the return for the sald period furnished
after tha dus date in accordance with the orovisicns of Section 39, except
where such return is furmished after commencement of any proceedings
under Seckion 73 ar section 74 In respect of the said period, shall ba levied
on that portion of the tax that is paid by debiting the electronic cash ledger.

15. The abave praviso, as per which interest shall be levied anly on
Lhat parl of the tax which is paid in cash, has been inserted with effect from
01.08.201%, but clearly seeks to correct an anomaly in the provision as it
exisled prior Lo such insertion. It should thus, Inomy view, e read as
clarificatary and cperative retrospectivety.

16. Learned counsel far the petitioneérs also drew my attention to
the decision of the Telangana High Caurt in the case of Megha Enginesring
and I[nfrastructures Lid, The Coemmissicner of Central Tax and others
IMaNLTLAoDAz 2019 0 2019-TIOL -8%3), where tha Division Bench
interprats Seckion 50 as canvassed by the Rewenuwe. The amendment
brought to Section 53(1), was only at the stage of press release by the
Miristry of Finance at the ime when the Division Bench passed its arder and
Lhie Divizian Bench thus statas thal “unfarturately, the recommendations of
the G851 Councl are still on paper. Therefore, we cannat interpret Seclion
83 in the light of the proposed amendment.”  Today, howewer, Lbe
amendment stands incorporated into the Statute and comez Lo the aid of
the assessee.”



24. The ilearned Judge of Madras High Court on thorough
analysis of relevant provisions rendered the opinion and we accept the

said reasoning.

5% The decision of the Division Bench of this court in Megha
Engineering & Infrastructures Ltd, vs. The Commissioner of Central
fax, Hyderabad and others (3 supra), relied an by the appellate
authority, as well as the learned Standing Counsel for the respondents
2 to 7, cannot be made applicable to the facts of the present case, for
the reazon that the said judgment was delivered pricr to amendment
to Section 50(1) of the Act, and the Division Bench had no cccasion to
consider the recommendations of the G5T Council in its 39" meeting
held an 14.03.2020 and alsc the communication of the Central Board

of the Indirect Taxes and Customs dated 18.09.2020.

56. Further, it is also brought to the notice of this court by the
learned. counsel 1.:':|r the petitioner that Central Government by
oropesing the amendment In GS5T Law vide Finance Bill 2021 has
clarified that the interest on net tax liability with retrospective effect,
will get legal backing, and that Clause 103 of the bill seeks to amend
section 50 of the CGST Act to substitute proviso to sub-section (1)

with retrospective effect from 01-07-2017.
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57, The other contention of the learmed counsel for the
petitioner is that since the return that s required to be filed under
Section 39 of the Act read with Rule 61, is GSTR -3, but as the same
was kept under suspension, all the assesses, including the petitioner
are filing returns in GSTR 3-B, and the said return cannct be taken in
lleu of return under GSTR-3, and the llability to pay interest does not
arisa, for the reason that the period for which the interest can be
levied, cannot be said to have commenced, as GSTR - 3 stood

suspended.

58. In arder to consider the above contention, it is necessary o
nobe Section 39{1) and (7) of the act, and sub rules (1) and (5} of
Rule 61 of the Rules, Rule 6l{5) was substituted vide noTification
Mo 17/2017-Central Tax dateg 27.07.2017 and it 'was given
retrospective effect from 1.7.2017. Subseguently, by wvirtue af the
Motification No.82/2020-CT dated 10.11.2020, Rule 61 has been
substituted with effect from 01.01.2021. Butl the provision existing at
the raslevant period has toc be considered, and, therafore, provision
under Rule 61, prior to amendment vide natification dated 10.11.20.20,

iz required to be considered,

59, The above provisions are extractec as under for ready

refergnce.
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Section 39: Furnishing of returns:

(11 Ewery registered person, other than an Input Service Distributar
or & non-resident taxable person or @ person paying tax under fhe
provislans of Sectlon 10 or Sectlan 51 or Section 52, shall, for every
calendar month ar part thereol, furnish, in such form and mannar as may
be prescribed, a return, elactranically, of inward and oabward supplies of
QoS OF SErices Of bath, Il Las credit availad, lax payable, tax paid and
such ather particufars, 10 such form and manner, as within such tme, &s
may be prescrived, on or befare the twentieth day of the maath succeecing
such calegndar month or part thereof,

iy Ewvery registered person, who is reguired 0 furnish a return urder
sud-section (11 ar sub-zection (2] or sub-seclion {2) ar sub-section {3,
shall pay 10 the Covernment the Lax dues as per =uch meture not laler Lhan
the last date on which he is required to furnish such return,

Rule 81: Form and manner of submission of monthly return:

r1y Every registered parsor other than a parson referred La in section 14
of the [ntegrated Goods and Services Lax Act, 2017 or an Input Service
Distrioutor or a non-resident taxabie person oFf a person payving Lax under
section 10 or section 31 or, 35 the case may be under Section 52 shall
furnish a return specified under sub-section (1) of Section 39 In FORM
G5TR-3 electrorecally through the common porial either directiv or through
4 Facilitalion Cantre notified by the Commissioner,

(31 Wwhere the time limil for furnishing of datails in FORM GSTR=1 under
Sectign 37 or in FORM GSTR -2 under Section 38 has baan extended, the
return specifled in sub-section (1) of Section 3% shall, in such mannar and
subject to such conditicns as the Commissioner may, by notification,
specify, be furnished in FORM GSTR-2B elactranically throwagh tha common
portal, aither directly cr through a Facilitalion Centre rnotified By tha
CATTTlssianer;

Frovided thal where a return in FORM GSTE - 3B Is recuired o be
furmnished by a person referred to in sub-saction (1) thern such person shall
nat be required Lo furnish Lhe return in FORM GSTR-3,

60. From a reading of sub-sections 1 and 7 of Saction 39 of the
Act, it Is clear that every registered perscn, other than certain
cabegories of persons specified under that sectiocn, shall, for ewvery
calendar month or part thereof, furnish, in such form and manner as
may be preseribed, a return, with the particulars mentionad in the said
prayision, within such time, as may be prescribed, an or before the

twentieth day of the month succeeding such calendar month or part
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thereof and pay to the Government the tax due as per such return not

later than the last date on which he is reguired to furnish such refurn.

61. Rule 61 of the Rules provide the form and manner of
submission of monthly return. Under sub-rule (1) of Rule 61, the
reglstered person shall furnish a return specified under sub-section (1)
of Section 39 in FORM GSTR -3 electronlcaily through the common
portal either directly or through a Facilitation Centre notified by the
Cammissioner. As per sub-rule (5) of Rule 61, where the time limit for
furnishing of details in FORM GSTR -1 under 5ection 37 or in FORM
GSTE -2 under Sectien 38 has been extended, the return specified in
sub-section {1) of Section 39 shall be furnished in FORM GSTR - 3B.
Here it is conspleuously noticed that there is no wording under sub-
rule 5 of Rule 61 that return in Form GSTR-3B being in lieu of Form
GSTR-3. And as per the proviso to this rule, where a return in FORM
GSTR-3B is required to be furnished by a persen referred to In sub-
section 1, then such person shall not be required to furnish the return

in FORM -3.

62. Thus, a combined reading of sub-rules 1 and 5 of Rule &1, it
is clear that the return that is required to be furnished under
Section 39({1), at the relevant period in guestion, by a taxpayer, Is

GSTR - 3 and not GS5TR - 3B, and hence return required to be

-
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furnished in Form GSTR - 3B is not the return In lieu of a raturn

specified in Form GSTR - 3.

53. In the judgment of the High Court of Guijarat in AAP and
Co., Chartered Accounts vs, Union of Tndia (1supra), a somewhat
similar issue came up for consideration. The facts of the said case
disclose that the Central Government issued a press release dated
18.10.2018 with regard to the last date to avail input tax credit in
respact of invoice or debit notes relating to such invoices pertaining to
the period from July 2017 to March 2018. Paragraph No.3 of the said
press release states that "With taxpayers seif-agssessing and availing
ITC through return in FORM GSTR - 38, the last date for availing ITC
in relation to the said invoices issued by the corresponding supplier(s)
during the period from July, 2017 to March, 2018, is the last date for
the filing of such return for the month of September, 2018 je. 20"
October, 2018." Assailing this portion of the press release, the writ
petition has bean filed, Under the impugned portion of press release
dated 18.10.2018, a taxpayer will not he able to claim the input tax
credit for the period from July 2017 to March 2018, after filing of the
return in Form GSTR - 3B  far the maonth of September, 2018,
Further, it disentitlies a taxpayer to claim the input tax credit far the
aforesaid period, which could not be taken on account of any error or
omisslon, The contention of the learned counsel for the petitioner is

that the impugned portion of the press release is contrary to
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Section 16(4) of the CGST Act, which provides for eligibility and
conditions for claiming the input tax credit. As per Section 16(4), the
last date for taking the input tax credit in respect of any invoice or
gebit note pertaining to a finencial year is the due date of furnishing of
the return under Section 29 for the month of September, foliowing
the end of the financial year or furnishing of the relevant annual
return, whichever is earlier. It was also contended that the last date
of taking the Input tax credit should be the due date of filing of return
in form G5TR-3 or annual return whichever Is earlier, In the light af
these facts and circumstances, the issue framed for consideration was
“Therefore, thae moot gquestion /s, whether the return in Form GSTR -
38 s a return reguired to be filed under Section 39 of the CGST

ACL/GGST Act.”

64, The Division Bench of Gujarat High Court held that the
press release in guestion s valid and In consenance with Section 16{4)
only if farm GSTR - 3B Is a return required to be filed under Sectian 35
of the CGST Act. The Division Bench further held that GSTR 3B is not
a returnin liey of GSTR -3. The relevant porticn (s thus:

"29,  Sectinn 39{1) af the CGST/GEGES5T A&l provides that dwvery
taxpayer, excepl a few spacial calagories of persons, shall furnish a monthly
Feturn in such farm and manner as may be prescribad, Rule &1 of the CGST
Fules JEGST Riles prescribes the farm and manner of submission of
mgnthly return. Sub-rule 1 of Bule 61 of the CGST Rules /GGST Rules
providas that tha return regquired to ke filed in berms of Section 39(1) of tha
CEETYGEST Act is ta be furnishad in Form GSTR-3,

30, It would ba apposite to state thal initially it was decided to hawva
Chrge returns i a month, Lo, retern far ootward supplies e, GSTR -1 in
terms of Section 37, return for inward supplies in termes ol Section 38, j.e.,
GETH-»and a combined relurn in form GSTR-3.  Hewewer, cansidering
fechrical glitches in the GSTM partal as well as difficulty faced by the Taw
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pavers it was decided to keep filing of GSTR -2 and GSTHE-3, in abeyance.
Therefarg, in ordar bo sage the burden of the taxpayer far some time, L was
decided in the 18" GET Council maeting ko aliow filing of 8 shorter return in
Farm GETR-3B for Initial pericd. It was net introduced as a raburn in lieu of
return required toobe filed in Farm GSTR-3. The return in Form G5TR - 2B
janly atemperary stap gap arrangement bl due date of Filing Lhe return in
Farm GSTR-3 is natified. MNotifications are being issued rom Lime L timae
extanding Lhe due dalz of filing of Lthe relurn in farm GSTE-3, Le., return
reguires o be Fled under Section 359 af the CEST ACH/GGET Act, IE was
notified wide Notification MNo.d44/2018 Central Tax dated 10" Septernber,
ZQ18 that the due date of fling the return under Section 35 of the Act, for
the manths of July, 2317 10 March 2319 shall be subsequently notified in
Fhe Official Gazatte.

21, Tt woulg alsa be apposite ta point out thal the notilication
Mo.10/2017 Central tax dated 28" June, 2017 which introduced mandatory
fifirng of the return in form G5TR-3B slated that it iz a return in liew of Form
OETR-3. However, Lhe Government, on realising Its mistake that the return
i form GSTR =36 s not intendsd to be in ey of Form GSTE-3, clarified its
mistake retrospectively vide Natification Ne. 1772017 Central Tax dated 27+
July, 2017 and omitted the reference o refurn in Form G5TR - 36 being
ratien in Few aof Form GSTR -3,

32, Thus, in view of the above, the impugned press release dated
1E™ Octaber, 2018 could be said to be illegal to the extent that its para-3
purports 1o clarify Lhat the last date for availing Irput tax credit relating to
the invoices issued during the perlod from July, 2017 to March, 2018 Is the
Izst date for the filing of refurn in Form GSTR-3B.

33, The sald clarificatian could he =said o be cantrary to Saction

1E(4]) of the CGST act/ GOST &ct read with Saction 3301} ol the CGET
Sct/GEET At read with Rule 81 of the TEST RulesfGGE5T Rules.™

65. Thus, from the above judgment of the Division Bench of the
High Court of Guiarat interpreting the provisions under Saction 39 (1)
and (7] of the Act and sub-rules 1 and 5 of Rula 61 of the Rules, it is
clear that GSTR 3B is not a return in liey of GSTR - 3. It is not under
dispute that the return Iin Form GSTR - 3 stood suspended since
september, 2017, Therefore, in the absence of a specific return as
prescribed under Section 39{1) of the Act, at the relevant period, the
assessees cannot be found fault with for belated payment of tax, and
as a matter of fact, no Interest can be |levied for the delayved payment

af tax.
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66, However, as par the case of the petitioner due to incorrect
entry of State code in some Inveoices, during the perlod from 2017-18,
2018-19 and 2019-20, excess S5G5T has been paid in the 5State of
Andhra Pradesh, and no tax was paid in the State of Telangana for the
said period and only after Issuance of notice dated 18.03.2019 tax was
paid, and therefare, there was delay. As per the proviso to Sectlon 50
(1Y and the administrative nstructions dated 18.05.2020, 1t is held
that the petitioner is only liable to pay interest on the net tax liability
after duly adjusting the input tax credit, Therefore, though filing of
Form GS5TR -3B Is not in lieu of Form GSTR -3, in view of the above
facts and circumstances, the liahility is being confined only to the net
tax liability after adjusting the Input tax credit. The impugned order

needs o be modified accordingly.

67, Learned Standing Counse! for the respandents submitted
that the above judgment of the Division Bench of the High Court of
GGujarat, has been stayed by the Apex Cowurt in Specizl Leave Petition

(Civily Diary No.40304/2019 dated 06.12.2019,

68, A Three-Judge Bench of the Apex Court in M/s SREE
CHAMUNDI MOPEDS LTD. v. CHURCH OF SIT ASSOCIATION’
cansidered the distinction between an interim order granting a stay of

operation of the order under challenge and an order quashing an orcer
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and held that the interim arder of stay only means that the arder
whnich has been stayed would not be operative Trom the date of the
passing of the stay order, and it does not mean that the said arder has

been wiped out from existence.

69. High Court of Andhra Pradesh in GOVT. OF A.P. vs.
N.RAMI REDDY® while dealing with question "Whether having regard
to the aforesald aforementioned interim order of stay passed by lhe
Apex Cowrt on 27-9-2000 in S5LP (C)} No. 15177 af 2000, the ratio of
the judgment has been wiped out or not.” held that while @ court of
appeal stays the operation of the judgment, it stays the Ffurther
impiementation, as bebween the parties, of the operative portion
thereof, and thereby the ratio of the decision cannot be said Lo be
wiped off and furthermaore a distinction must be borne in ming that the
appeal court may, in a given situation, also suspend the operation of
the said decision, and that a 'suspension’ of operation of a judgmeant
and 'staying’ the operation of the order, in our view, connotes bwo

different situations.

70. A Division Bench of the High Court of Calcutta in PIJUSH
KANTI CHOWDHURY vs. STATE OF WEST BENGAL® considering

the judgments of the Apex court in NARCOTICS CONTROL BUREAU

Sradl el 443
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v. DILIP PRAHLAD NAMADE' and SHREE CHAMUNDI MOPEDS
LTD. v. CHURCH OF SOUTH INDIA TRUST ASSOCIATION,

MADRAS (supra), held as under;

"13, Therefore, the effect of the order of stay in a pending appeal
befora the Apex Courl does nal amounl Lo 'any declaration of law' bual iz
crly hinding upon the parlizs Lo Lthe said proceadings and at the same Lime,
such interim order does not destroy Lhe binding effect ol the judgment of
Ehe High Cowrl 25 a precedent because while granting the interim croer, the
Apex Court had ro occasian ta lay down any proposition of law incansistant
with the one declaqsed by the High Court which s impugned.”

71. In view of the above judgments of the Apex Court, Division
Bench of the erstwhile High Court of A.P., and the Division Bench of
the High Court of Calcutta, it cannot be said that the granting of a
stay by the Apex Court, have the effect of wiping cut the ratic of 2 law
laid down in the declsion of the High Court of Gujarat, and as It has

not bean set aside, the ratio can be followed

72. Thus, issues framed are answered in the affirmative in
favour of the writ petitioner, as such, the impugned orders dated
18.10.2019 and 10.08.2020 passed by the 47 and the
2™ respondents, who are the ariginal as well as the appellate

authorities, respectively, holding that the petitionar - assessee 15 not

eligible for refund, are set aside,

73.  For the foregoing reasons, the respondents 2 o 7/

appropriate authority, is directed to calculate interest on the net cash

POAIR 2o S0 26e0
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tax liability i.e., the portion of the tax that has been paid by debiting
the elactronic cash ledger or is payable through cash ledger, as per the
administrative instructions dated 18.09.2020, for the financial years
2017-18, 2018-19 and 2019-20, during which period there was
delayed payment of GST, and refund the same collected from the

petitioner, within a period of four weeks from the date of receipt of a

capy of this order.

74.  The writ petition is accordingly allowed to the extent

indicated above,

/2. Interlocutory applications pending, if any, shall stand

closad. Mo arder as to costs.
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