IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

FRIDAY. THE THIRTY FIRST DAY OF DECEMBER
TWO THOUSAND AND TWENTY ONE

PRESENT
THE HONOURABLE SMT JUSTICE P.MADHAYI DEVI

CIVIL MISCELLANEQUS APPEAL NO: 236 OF 2007

{Appeal filed Under Section 30 of Werkmen's Compensation Act, aggrieved by the
Order and Decree dated 29.08.2006, passed in WC No.9 of 2002, on the file of the
Commissioner for Workmen's Compensation and Assistant Commissioner of Labour,

Ranga Reddy District-Il T ANJAIAH KARMIKA SANKSHEMA BHAVANRTC ‘X ROADS,
HYDERABAD-20)

Betwean:

The United Indiz Insurance Company Limited, Rep by its Divisional Manager,
Divisional Office-XI. 3rd Floor, Tirumala Towers, Malakpel, Hyderabad.

. APPELLANT/OPPOSITE PARTY.NO.2
AND

1. SmtP.Shyamala, W/o late P.Mallesh, Age: 27 years Qoo Household
Z. P.Ramulu, 5/a.Pullaiah, Age: 50 years, Qoo Agriculturs

3. Bmt.P.Anasuya, Wio P Ramulu, age: 45 vears, Oceo: Household
All are Rio Annajiguda Village, Kandukur Mandsl. Ra nga Reddy District.

.RESPONDENTS/PETITIONERS

4. C.Shankaraiah, Sfo.Late Veniah, Age: Major,Oce: Business
RioKandulur [V] & [M], Randa Reddy District,

..RESPONDENT! RESPONDENT

CMAMP. NO: 484 OF 2007

Petition under Section 151 CPC praylng that in the circumstances stated in
the affidavit filed in support of the petition, the High Court may be pleased to stay
the operation of the order dated 29,8 2006, made in W.C.No.0 of 2002 an the file of
the Commissioner for Warkmen and Assistant Commissioner of Labour, Ranga
Reddy District-1l at Hyderabad.

Counsel for Appellant : 3R A RAMAKRISHNA REDDY
Counsel for Respondent No.2: SRI KOTA SUBBA RAO
Counsel for the Respondent No.3: SRl MOHAMMED SHAKEEL

The Court made the following JUDGMENT



THE HONOURABLE SMT. JUSTICE P. MADHAVI DEVI

CIVIL MISCUELLANEOUS APPEAL NO.236 OF 2007

JUDGMENT:

This Civil M scellaneous Appeal has been filed by the Opposite
Party MNo.2/Insuraice Company challenging the Award of the
Commissioner fo- Workmen's Compensation  and  Assistant
Commissioner of 1.abour, Ranga Reddy Thstrict-11 a1 Hvdorabad in

W.C, N9 of 2002 dated 2908 2006,

2. The brief fact . leading to Oling of this Appeal are that one 5o P,
Mallesh was working as a driver on tractor and trolley bhearing
No. AP2R-3863 and AP2ZRQ-3K64 belonging to the opposile party
Nol. On 1203200, the said driver was driving the same with a
Ioad of bricks from Rajhuloor Village to Annojiguda  towards
Thimmaipaily, When the said teactor and trolley reached near the
Mannent Jallkatta « ¥ Thimmaipally Village at about 0430 p.m. the
said tractor and ol 2y turned tirtle due to loss of control by the driver
and the driver died on the spot and other labourers travelling in the

trolley also sustaine | grievous injuries.

3.  The dependans of the driver filed the apphcation before the
Commissioner for "Vorkmen's Compensation seeking compensation
of Rs.2,50.000/-. The applicants claimed that the deceased was 26
vears of age and ©at he was being paid Rs. 2,700/ per month as

wapes by the respondent Noolfowner ol the wvehicle. In the
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Workmen's Compensation case, the owner of the vehicle appeared
and confinmed the employment of the deceased as driver and as
regards the wages, he submitted thal he was paying Rs.2,000/- as
wages., le also stated that the deceased Mallesh had possessed a
licence to drive the vehicle and that he has venfied the same betore
employing him as a driver. The Insurance Company denied that there
was any employee and emplover relationship between the deceased
and the owner of the vehicle and also that the deceased held a valid
driving licence at the time of the accident. The msurance company
also stated that the respondent No.l used the tractor and wolley for
commercial purpose vielating the policy conditions of the usage of
tractor-cum-troliey for agricultural purposes and therefore, they are
nol liable to pay the compensation. They also disputed the age of

deceased as 26 years,

4, The learned Commissioner for Workmen's Compensation, after
considering the cvidence available on record, held that the employee
and employer relationship between the deceased and respondent No. |
was proved and the age ol the deceased was also proved to he 28
years in the posi-mortem report, He accordingly adopted the age of
the deceased as 2% years and computed the compensation by adopting
the wages of the deceased at Rs.2.000/- per month and awarded
compensation of Rs.2,11,790-, Aggricved by the compensation

granted by the Commissioner for Workmen's Compensation, the
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Insurance C ompany is now in appeal before this Court by ralsing the

following s bstantial questions of law-

1) The carned Commissioner failed 1o see that the alleped denth
of diiver was oecurred while he was on duty as driver of
Practar and Trailer and when ane’s specific plea of the
appel an-Insurance Company is that the driver do pot have 3
licen: ¢ at all and in the absence of production of livense ar
copy of the license before him, whether the Commissioner is
complent to entertain application in a case of denth of driver
i the absence of production of license or copy ol license i3

the su sstuntial question of law that arises for considersin?

i) The leamned Commissioner failed to see (hat the responden:
No. 14 pposite: party No.l used the wehicle far commercial
purpo: : duly violating as to the terms aned conditions of the
policy. as such the appellant insurance company is not liahle
[ pay compensation in such circumstances whelher the
Uomm ssioner 15 entitled 10 entertain application  despile
violatic ng and terms and conditions of :he palicy by the
respom ent No, linsured is also substantial question of law

that ari: es for consideration”

S, Heard S A, Ramakrishna Reddv, learned counsel for the
appellantinsur ince  company and S Kota Subba Rao, |earned
counsel for the second respondentisecond applicant. Perused the

material placed on record,

6. The learied counsel for the eppellantinsurance company
submits thal urder Sectien 2 (9} of the Motor Vehicles AcL 1958,
“driver” is defir2d to inciude, in relation to a motor vehicle which is

drawn by anothe r motor vehicle, the person who acts as a steer man of
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the drawn vehicle. Under Seetion 2 {10} ol the Act, “driving licence’
s defined to mean the licence issued by @ compelent authority under
Chapter-11 authorising the person specified therein to drive, otherwise
than as a learner, & motor vehicle or a motor vehicle of any specified
class or description. He further submistted that under Workmen's
Compensation Act, 1923, Section 2 (n) {1a) (c), “workman™ means
any person who 1s a person recruiled as dreiver, helper, mechanie,

cleaner or in any other capacity in connection with & motor vehicle.

7.  The leamed counsel for the appellantinsurance company
submits that since no driving licence has been produced bv the
applicants to prove that the deceased person was holding a valid
driving licence and that he was a driver emploved by the owner of the
vehicle, the Commissioner has erred 1 treating the deceased as a
workman  under Workmen's Compensation  Act and  awarding
compensation thereunder, In support of this contention, the learned
counsel for the appellant relied upon a judgment of the Hon'ble
Supreme Court of India in Belf Ram Vs. Rafinder Kumar & another
[Civil Appeal Mhos.7220-7221 of 201 1], dated 23.09.2020 to arguc that
it is the responsihility ot the owner of the vehicle 1o verify whether the
person who 1s entrusted with the vehicle to drive the same possessed a
valid licence or not. He therefore submitted that since the driving
licenge was not {iled either by the applicants or opposite party

No.ldowner of the vehicle, opposite party No.l hax not fullilied the
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conditions of the insurance company and hence, the insurance

company was 10l liable 1o pay the compensation

8. The leared eounsel for the appellant/insurance company also
placed reliance upon a decision of this Court m CMA No.419 of 2006,
dated 24.03.2021 wherein this Court held that when a specific
ohjection was taised before the authority under the Workmen's
Compensation Act that the deceased did not have a valid hicence, the
burden 15 on t1e applicants to establish that, as 3 matter of fact the
deceased was employed with the respondent/owner and further that he
had a valid dr ving licence ar the time of Lhe accident, znd in the
absence of any evidence, the insurance company is nod lable to pay
the compensati sn, For coming to this conclusion, this Court relied on

Belf Ram’™s casc (cited supra).

9, On the aother hand, the learmned counsel for the second
respondent/secy nd applicant submits that the respondent owner of the
vihicle had clearly submitted before the learned Commssioner for
Workmen’'s Co npensation that he has verified the driving licence of
the deceased bzfore employving lum as dover of the vehicle and
therefore, accor ling to him, the decisions relied upon by the insurance
Company are not applicable 1o the case on hand. In support of his
contention that where there is any ambiguity as o whether the

petitioner held  doving licence or not, the presumption should be
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drawn in favour of the workman, the learned counsel for the second
respandent/applicant placed relignce on the following decisions:

1} Rita Devi v. New Tndia Assurance Co, Lrd, | 2000 ACTE0]]
) Parminder Singh v. New Fndia Asswrance Company Led, [20]9
AL 2401,

i) K Faralaxmi v United fndie Dnswrance Co, Lrd, [2015 ACI
2231].

v} United India Insurance Co. Led, v, Lefra [2003 ACT 611

v)daya Biswal v, Branch Manager, Iffco-Tokio General Ins. Co. Lrd,
[2016 ACT 721].

vi) P. Narasimhea Reddy v. K. Ramachander [2004 (4) ALT 511].

vii) 1.8, Shylaja v. Oriental fnsurance Co. Lad, [2014 ACT 450].

¥ilin) Oriental Insurance Co. Ltd., Tanuku v. M. Nagaraju [202]
{31 ALD 227 {AP)).

%) Natfonal fnsurance Co. Ltd, Basheerbagh, Hyd V. T. Sabitha
(2016 (1) ALD 6561,

%) Gurmail Singh v, Bajaj Altianz General Ins. Co. Lud. [2019 AC)
T3]

i1 Undted India Insurance Co, Ltd., Sec'had v, Vakit Balrgju [2012
{3 ALD 66].

xii) Golle Rajanna Erc. Ete. v, the Pivisional Manager and Anr. Etc.
[2017 (1) ACI SC-1].

10, Having regard to the rval contentions and the material on
record, in respect of first subslantial questions of law, the relevant
case law is the decision of the Apex Court in Befi Ram’s case (cited
supra). In the said case, it was held as under:

UE The only guestion which has been debated befare us, s us

sel puf af the nception of the fudgment. The appellant sought o

rely wpon the recent judgment of tis Court, Nirmala Kethari v,
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United b dia Insurance Company Limited [i20200 4 SCC 207, Phe

i:.'_'ie.ﬂ‘."ﬁ.l] 'fi‘-' v excminecd fn i __,".Iiu:.'.':?."i":q_’nr Wiy g fe owhial s the

extent ol careddiligence expected of the emploverfinired while

emplonvin - a dviver e feaad posiiion eegarding the dabiliee of the

inserane company when pe deiver of the offending  vehidie

possesser o Invalidifnke dedvers leence wos adverted o for

AUEWEriR NS glestion,  Be o refeeeiag o carlier fedivie!
Proncune Wedis and e sema was cilled ont e parea 12 ax andos

WAL Wiy @ dleiver she prplpar b eges fend oveesie T e e

da driving Segrce IR driver produses g Seence viliol on e fce of

i e ky Eenaae, the -t'ln'.'_.'.llll.l.'.-'l"".' TR Rt :-1_:.5:-';_'.'[-.;!' re fender e e

the o altenteliy of the Bicemce unless there 5 couos 00 beftone gibera (se It

tig & spsiearer fines the driver in fe sompeiens to drive se vwokicoe el B

sautis el fimself thal rhe delver hay o deiing Nognce theee wowld he po

froa b of Section MR vad the (ngarence compny wondd he

bl wndee the peficy Ir would he uarcasoraiie o ploee sech o bl

ctiteh wa thie dnsurerd fo make faquirios winh B0 ol orer die cowate

enseg feim e veracioy of the drivieg lieence. However, i the fnnuearnce

COME TRV (5 e G prove s e ovaner iiared way auvere ar had doiics

thaf | ve Mremce was fake or Savalid and will permitied ife peesen to deive,
Phra B RERCE comprany would o fanger coniinne to he Nebd

Y We have heard learned counse! for the parties ahd on o
query helr ¢ ratved, whethor there 15 a view raken o fa guexiion
as fo wha' would be the consequence of a valid driving fieence
fving exoived hoth e learned cownssl for phe apeellon and
learned co msel for vespondent No, 2 insurance company stated thar
here was qodivect view on this poinl. We gven prsed @ guesfion
gl any fodicial view of the Hegh Courts dn this belwdi, b ohe
answer foothe same was alye dn the negathe. We roverved the

arders Decahise we wanted fo yaisfie ourselves over Moy aupent

dt e e aod Been ale o orace out aee oedemenis of Sy
Caure byr there are Judicial provcincements of the Hieh Cavees

dealivie wi'r the ixsue. "
Thus, it can be seen that in the said case, the question was as to what
would be the o nsequences of a valid driving heence havirg expired,
whereas in the ¢ase before this Courl, the case is whether the deceased
driver possesser valid driving licence at the time of accident. The

owner of the venclefrespondent No.l in the WO admitted in his chief



CMoANe I3 of 2007

examination that he bad employved the deceased workman as driver
alter verifying his driving licence, As held by the Apex Court in the
case ol Nirmala Kothari (cited supraj, if the employver verifies and is
satisficd that the driving licence appears to be penuing, he is not
expected to further investigate into the authenticity of the licence
uniless there is reason to believe otherwise. In this case, the deceased
was the driver and the claimants may not have been in a position to
produce the driving licence ol the deceased. Therelore, i1 Lhe absence
of any negative evidence, the evidence of the employer has Lo be

acceptad,

11. Inthe case of K. Varalaxmi (cited supra) which has been relied
upon by the learned counsel for respondents, the Coordinate Bench of
this Court held that while inlerpreting the provisions of benevolent
Act, where two views are possible, the view [avourable to the persons
for whose henefit the Act Is enacted, has to be laken into

consideration w achieve the real object.

12. In the casc of Lehru (cited supra), the Hon'ble Supreme Cowt

ol India held as under:;

........... Phe aim and purpose belng e on insurance
ST winded Be wvalinbile o INTY, The husimess -'.-'_u'l.I."'.'-r.:‘ ORI i5
of tnsurange, In all businesses dhere @5 an element of risk. A
persons coreving o busingss musi fale risks associated wiln thal
business. Thus ir is equitable thal the Dusiness which v run for
making prolits aiso beary the rivk associoied with i Av the same

tme (nnoceni pardies must el be mode to sofior or less, These
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TFOVESIHS 1 thewe vequivemenis, We are iy (i qgreemen! il

what 1s faid done 1 aforementioisd CORES iz, thal I oaeder o
el Babdte v i iy par sufficioRr o sk that the porven difing of
the fime of o ooldent wio Bot e feenyed, The nsaeanes caniiily
wiiar gstable hoehai e french vias on the part ol the s,

Ty, the {rst suostannal question ol law 13 decided agamst the

appeliant,

13.  As rogard the second substantial guestion of law is coneerngd,
this Court finds thar in the case of United 1ndia Insurance Co. ¥.

Vakiti Balraju & others (ciled supral, this Court held as under

ol fhe appeiiodal o

vy 4 yieong Ghijection pzived on bekall of e a
it the d ver of the arcident sehicle did ot held valld Hcenos
Firtizathe, no evidencs was adducen in thiv regard. Antmiing rhtd
g drive fid not hold licence, that Bardhe would ool an)
relevanes (n detarmining e Sakiliny arising on goeonnl ol the
death uf anorher WirEmiIn. Thoiigh Section 147 of the Mooy
Fehicles fot, J9RS mundates il ah thpiranee pelicy o i in
ragpect 64 celiicte phall cover the oRe Grising wnclr teg A, the
groiines shert ezt e peived By an INFUEER in i pemoand ane
redarivel  resiricted, compeeerd fo the clauns yader the Matay

Foliioley deb JEAET
14. Therefo ¢, evenl iU thers 18 a vielation ol the couditions of the
policy, the iriurance company is liable Lo pay the compensation and
recover the s.me from the 0wner of the vehicle. In this case, the copy
of the insuta e policy is nol filed to determing as 10 the COVETEEES of
the policy. herefors, no declsion can b given on this issue 43 to
whether the insured Das violated the conditions of Lhe policy

However, 1be responsibility of the appellant towands the deveased s
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not absolved and this question of law 15 answered against the

appellant,

15, The Civil Miscellansous Appeal 15 accordingly dismissed. No

prder as {0 cosls,

16, Pending miscellancous petitions, il any, in this CMA shall also
sland dismissed,

SD/-B.S.CHIRANJEEV
JOINT REGISTRAR
IITRUE COPY// A~

SECTION OFFICER

The Commissianer far Workmen's Cempensation and Assistant Commissianer of

' Lagﬂir: Ranga Reddy District-1l, T.Anjaiah Karmika Sankeshema Bhavan, RTC
%' Rpads, Hyderabad-20 (With Record)

9 One GG o 3t A Remakrshna Reddy, Advocate [DPUC]

3. One CC 1o St Mohammed Shakeel, Advocate [QPUC]

4. One CC to Sri Kota Subba Rao, Advocate [OPUC]

5. Two CD Copias

f. One Spare Copy

PCSD,
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HIGH COURT

DATED: 31/12 2021

JUDGMENT
CMA.No.236 cf 2007

DISMISSING THE CMA
NO COSTS
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