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IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

FRIDAY, THE THIRTY FIRST DAY OF DECEMBER
TWO THOUSAND AMND TWENTY OME

PRESENT
THE HONOURABLE SRI JUSTICE AVENKATESHWARA REDDY

CIVIL REVISION PETITION NO: 1297 OF 2014

Patition under Article 227 of Constitution of India, aggrieved by the Order dated

23/02/2014 in [A No.377/20132 in OF MNo.76/2011 on the file of the Coaurt of the Il

Additional District and Sessions Judge, Gadwal.

Between:
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Fasaladi Marayana (digg) perlRs

Fasaladi Shakunthala, W late P Narayana,

Age 70 years, Occ: House wife, Rio. H.No. 3-2-837/1
Rachiguda, Hyderacad

Fasaladl Mallikarjuna Raju, Sio. . lats . Narayana
Age 52 years, Oco: Govt. employes,
Rig. H.Ne. 3-2-837/1 Kachiguda, Hvderabad

Fasaladi Ramana Raju, Sio late P, Narayana
Age 43 years, Cco Business,

Ric, HMNo. 4-2/2, Pushoa Nurging Hema,
Oop: New Bus Stand, Mear Watar Tank,

legja village. Marabubnagar District

Faszaladi Basava Raju, /. ‘ate P. Naravara
Age 33 years, Occ: Business,

Rio. H.No 14-145, MNear Nadi Majzed,
Neelakanleswara Swamy Street, lesja village,
Mahabuonagar District,

Fasalad' Sabitha Wiv Wachani Shiva Sharkar,

(Do, late P, Narayanal, age 45 years, Occ: Govt. employee,
Rie. H.No, 3-2-537/1, 2™ flear, Kachiguda,

Hyserasad

Fasaladi Kalyani, VWio. Agnocr Ganesh,

(V0. late P. Narayana), age 43 years, Oce: Govt. employee,
Rio, H.No. 3-2-837/1, 2™ fleor, Kachiguda,

Hyderabad

Jalgja Masan, \Wio. Shrikart Masan,

{Dfo. late P. Narayana), age 37 vears

Qoo House wife, Rig, H.No. 16-2-74143/10

Asman Gadh, Near TV Towsar. Malakpat Fyderapad
..Rewvgion Patiticners! Raspondents/Pantiffs
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| CRPMP. NQ: 1802 OF 2014

Petitlon under S 2etion 151 of CPC praying that in the circumstances stated in
the affidavit filed therzwith, tha High Courl may be pleased to stay all furthor
proceadings In O.5.Ne.7é of 2011 on the file of |l Additional District & Sessions
Judge, Gadwal, Mahab sbnagar.

For the Petitionars : S M.ACHUTA REDDY, Advocate

For the Respondent N 3.1 : SRI SHAFATH AHMED KHAN, Advocate (Mot Present)

The Court madea the foll »aing: CRDER



THE HON'BLE SRI JUSTICE A, VENKATESHWARA REDDY

CRP Na.1297 of 1014

ORDMER:

] [he revizion petitioncrs/respondensplaindffs have lled s
Civil Revision Pelitton under Ariele 227 of the Constiturion of India,
asaailing the arder dated 25.02.2014 in TA No.377 of 2012 in Original
Suit No 76 of 2011 on the file of the learned 111 Additional Listrict

and Sessions Judpe. Gadwal

2. The plaintiffs have filed the Origingl Sult No.76 of 2011 [or
nartition and separate possession of the suit schedule properties, The
defendant has filed his wrillen stutement on 09,04.2001 2. After framing
the dssues, il commenced on 1 L0O620M2, when the evidence
affidavit of PW.| was filed, laler cross-cxamination was completed,
through Advocate Commissioner on 25.01.201 3, Thersatter. on behall
of the plaintitfs, PW.2, who is the son of PW. /st plaintill was
examined in March, 2013 and plaintiffs’ evidence. wus reporied as
‘closed”. Aller closing the plaintift™s cvidenve, on behalt ot the
detendant, evidence affidavit of DYW.1 was filed. He has also
examined his brother-in-law as DW .2 anc the defendant's evidence

wias also ciosed and the matter wis I:nuirl_wf',_ aojourned for srgumenis.

3. At that stage, the present application in A No. 377 ot 2013
upder Order-V1, Rule-17 CPC was filed by the delendant for

armendment of the pleadings by incorporating para-11 (d) and (2],
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TELCITISOT AfCr paia-

It is ieged by the petitionerdelendant that the plainaft has
ot covered e properties fullen o his share duning the coursa of
partitian and e was unaple to give proper irstructions w ks counsel

as the time o Gling the written sistement due to oversight and Lhe

otherwise the de

proposed wme nément is very much sggenlial in the writen statement,
fern

dant would suffer irenucable loss and njury.
4,

Hoeard lesmicd counsel for the revision petidonersplaiifts.
There is no epresentation for the respondentidefendant. thougr 511
Shalalh ahred Khan, advocaie has fileg Yakalel and he ramained
absent withiut any representation.

Adminediy, the detendant has filed 1A No377 ol 2013 under

Order-¥1, Rile-17 CPC alier closure of the evidence un both sides.

The delenda it has ot taken any such plea with reference to the
properties Ll

are mentioned in para-3d ot hi:

affidavit  {or
incorpararing tie same as para-11 {d) and {g) of his wntien statement

-

sither in his arginal written statement o1 in the cross-examination o

PWol or in Ris evidence as DYW.1 or in the ovidence of I

i

I'hough he his mentioned in his affidavil that he could not give proper
instructions o his course! and that the plaintitts have not coverce L
properties fllen lo his share w the course ol part'ticn, 1 do not find

any justifice tion i the pleg ol the defendant, as he was nol ¢
dilizent in v aking such plea,

it all

o
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6. The learned counsel for the revision petitioners/plaintiffs also

relied on the following decisions:

1} Fidyabal and others v. Padmalatia and others ;

i Pandit Mallari Mahale v, Monika Pandit Mahale
and others,

i) 8 Matla Reddy v Futare Builders Co-operative
Housing Society and orfers *rand

vy Apesha Rizwana v. Mushiag Afmed’
¥: [ have carefully perused the principles laid in the abowve
decisions. The Honble Supreme Court in Fldvabat's case ([ supra)
has hald that it is the primary duty of the Court o decide as L whether
such an amendment s necessary 1o decide the real dispute between
the parties and only 11 such condition is fulfilled. the amendment is to
be allowed. However, the proviso appended to Order-VI, Rule-17
CPC restricts the power of the Court. 1t puts an e¢mbargo on exercise
of its jurisdiction. The Court’s jurisdiction in the cases of this nature
is limited, Thus, unless the jurisdictionat lzcl as ¢nvisaged therein is

found to be existing, the Court will have no jurisdiction at all w allow
the amendment of the plaint
3. Thus, under the proviso of Order-VI, Rule-17 CPC, no

application lor amendment shall be aliowed aller the trial s

commenced, unless it spite of due diligence the matter cowd not be

TAlR 2000 8¢ (432
£ 2020y | | SCC 549

T AL 40ERC)
Yanraer ALILLES



P

Page 4 ufs
AR
CR o 1 9T or 22

raised before zommencement of trial. In. the presenl case.  Cxcept
making a ba!l statement, 1n his affidavit at paru-4, the defendart has
not stated boaw he could not mention the details im his wrillen

siarement.

&, As sta ed above, after [ling the wrillen siatement, iysues settled,
evidence let 1 on both sides and the application in [A Mo 377 ol 2013
was only fiivd after closure of the defendant’s evidency and thers is no
ot of evidemee to show that the detendant was diligent wmd thar
despite due diligence, he could not raise amy sech lssue before
certlement o lssues or belore conclusion of the tria’, Thus, no such
finding is re zorded by the Court below that in spite of due diligence,
the detendu it could mot introduce the prupesed amendment before
commencen ent ol the wrial or at least belore conclusion of the trial, In
that view ol the matter: (k¢ impugned order ol the wal Court is

unsustaingb e

10, In the result, the Civil Revision Pesition 15 allowed setting aside
the impugen:d erder dated 25.02.2014 in IA No.377 of 2013 in O
b7 n’r'il'.l | on the file of the 111 Additioral Distriel and Sessions
Judge, Gad val. Considering the faet thet the Osiginal Suit was filed
in the vear 2001 for partition and separate possession ol e sun
sehedule propertics and the evidence on bith sides concluded and it iz
only pendi g lor arguments. the lesmed trizl Judge shall dispose of

the Origing | Suit within three months from the date of receipl of &
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copy of this order. Both the parties shull cooperate with the trial
Court for expeditious disposal of the Original Suit, as directed. Tn the

circamstiances of the case. there shall be no order a3 to costs.

11.  Miscellaneous applications, il any pending in Lhis revision

petition shall stand closed.

Sdi-K.SAILESHI
ASSISTANT REGISTRAR
{TRUE COPYI en

SECTION OFFICER

To

1. The |l Additional District and Sessions Judge, Gadwal, Mahabubnagar District.
(with recards, if any!
One CC to Sri M.Achutha Reddy, Advocate (OPUC)
One CC 1o Sri Shafath Ahmed Khan, Advocate {OPUC)
Two CD Copies
Cne Spare Copy
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HIGH COURT

DATED:31/12/2021

ORDER

CRP.No.1297 of 2014

ALLOWING THE CRP 'WITHOUT COSTS.
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