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Review Application (MD).No.172 of 2018

BEFORE THE MADURAT BENCH OF MADRAS HIGH COURT

DATED 14.09.2021

CORAM

THE HONOURABLE MR.JUSTICE T.S.SIVAGNANAM

and

THE HONOURABLE MR.JUSTICE P.VELMURUGAN

Review Application

(MD) .No.172 of 2018
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1.The Government of Tamil Nadu,

Rep. by its Secretary,

Housing Department, Chennai.
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.The Managing Director,

Tamil Nadu Housing Board,
No.493, Anna Salai
Nandhanam, Chennai.

.The Chief Executive Engineer,

Tamil Nadu Housing Board,
Chennai - 600 035.

.The Executive Engineer cum

Administrative Officer,
Madurai Housing Unit,

Madurai Housing Board,
Avaniyapuram, Madurai.

.The Assistant Secretary

(Allotment) Tamil Nadu Housing Board,
Chennai - 35.

.The Revenue Divisional Officer,

Revenue Department,
Madurai.
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Review Application (MD).No.172 of 2018

PRAYER: Review Application under Section 114 read with Order 47
Rules 1 & 2 of Code of Civil Procedure to review the judgment dated
13.06.2017 made in W.A. (MD) No.1064 of 2014.

Prayer in WA (MD) .1064/ 2014:

To prefer this Memorandum of gournds of Writ appeal before
this Honourable Court against the order of His Lordship Honourable
Mr. Justice S. Nagamuthu dated 31.07.2014 passed 1in WP (MD) No.
7175/2009 on the file of this Honourable Court.

For Petitioners : Mr.Isaac Mohanlal
Senior Counsel
for Mr.G.M.Xavier
For Respondents : Mr.P.Subbaraj
Special Government Pleader [For R1&R6]
Mr .Mohaboob Athiff
Standing Counsel [For R2 to R5]
R7 to R33 - Given up

ORDER

T.S.Sivagnanam, J.

This review application has been filed to review the judgment
and order dated 13.06.2017 in W.A. (MD) .No.1064 of 2014.

2.The review petitioners who were the appellants are totally
162 1in number. They had filed W.P.No.7175 of 2009 praying for
issuance of writ of Mandamus to direct the respondents to divide the
land in S.No.411/1 and 1/1 at Avaniyapuram into housing plots and
allot the same to the petitioners as was assured by the respondent.

3.The learned Single Bench by order dated 31.07.2014 dismissed
the writ petition holding that the land is to be used for industrial
purpose and cannot be allotted to the writ petitioners as this was
the stand taken by the Housing Board. Even after dismissing the
writ petition, an observation was made that it is open to the writ
petitioners to make an application to the District Collector seeking
alternative site in any other place and i1f such an application 1is
made, it is for the District Collector to consider the same.

4 .Aggrieved by the same, the petitioners filed a writ appeal
which was dismissed by judgment dated 13.06.2017 and seeking review
of the said judgment and order, the petitioners are before us by way
of this review application.

5.We have elaborately heard Mr.Isaac Mohanlal, learned senior
counsel for Mr.G.M.Xavier, learned counsel for the review
petitioners, Mr.Subbaraj, learned Government Counsel for the
respondents 1 and 6 and Mr.Mohaboob Athiff, learned Standing Counsel
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for the respondents 2 to 5.

6.The settled legal principle 1is that a review application is

not an appeal in disguise. Unless and until the review petitioner
makes out a case of an error which 1s apparent on the face of the
Jjudgment or order, the Court cannot exercise its review
jurisdiction. This would mean that the review petitioner cannot
seek to re-argue the appeal or the writ petition under the guise of
filing a review application. Precisely, this 1is what the review

petitioners seek to do before us in this review application.

7.We support such conclusion for the following reasons. It is
submitted by the learned senior counsel for the appellants/review
petitioners that two counter affidavits were filed by the Housing
Board, one dated 28.08.2010 and other dated 28.01.2011. In both the
counter affidavits, inconsistent stand has been taken in the matter
of whether 'B' memos were 1issued to the petitioners or not.
Therefore, it i1s submitted that when the Housing Board has accepted
in one of the counter affidavit that 'B' memos were issued to the
petitioners, it goes without saying that their occupation has been
recognized as encroachments and they would be entitled to seek for
allotment of house sites or atleast alternate site in a different
location.

8.Firstly, 1t needs to be pointed out that issuance of 'B'
memos does not in any create any vested right with the petitioners
to claim to continue to be in possession of the land which they have
encroached and also simultaneously claim to sub divide the land and
allot plots to the encroachers. This proposition can never be
accepted, as if done, it would putting a premium on a person who had
violated the law and encroached in the property vested with the
Tamil Nadu Housing Board pursuant to the land acquisition done by

the Government of Tamil Nadu. That apart, there is no vested right
for the petitioners to claim that they shall be allotted alternate
site.

9.We are informed by the Ilearned Standing Counsel for the
Housing Board that soon after the dismissal of the writ petition,
the review petitioners were evicted but thereafter they once again
forcibly entered upon the land. It 1is further stated that even
much earlier in the year 1986 the review petitioners were evicted.

10.The 1learned senior counsel appearing for the petitioners
submitted that this was never the stand taken by the Housing Board
in their counter affidavits filed in the writ petition.

11.Be that as it may, all the petitioners are to be termed as

rank trespassers into the Government property and a different
terminology by terming them as encroachers would not make things
better nor change the legal position in their favour. We find that
https://hdsénéees@coirts. gogdyesevigsse 1y no error in the judgment and order passed in the
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writ appeal calling for exercise of review jurisdiction.

12.Accordingly, the review application stands dismissed. No
CloSRER
Sd/-
Assistant Registrar (CS II)
// True Copy //
/ /2021

Sub Assistant Registrar (CS)

To

1.The Government of Tamil Nadu,
Rep. by its Secretary,
Housing Department, Chennai.

2.The Managing Director,
Tamil Nadu Housing Board,
No.493, Anna Salai
Nandhanam, Chennai.

3.The Chief Executive Engineer,
Tamil Nadu Housing Board,
Chennai - 600 035.

4 .The Executive Engineer cum
Administrative Officer,
Madurai Housing Unit,
Madurai Housing Board,
Avaniyapuram, Madurai.

5.The Assistant Secretary
(Allotment) Tamil Nadu Housing Board,
Chennai - 35.
6.The Revenue Divisional Officer,
Revenue Department,
Madurai.
+1 CC to M/s.G.M.XAVIER, Advocate ( SR-29212[F] dated 15/09/2021 )
+1 CC to M/s.SPL. GP ( SR-29101[F] dated 15/09/2021 )

Rev.Aplc. (MD) No.l1l72 of 2018
14.09.2021

_RS (27.09.2021) 7P 9C
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