W.P(MD) No.9558 of 2012 and

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
Reserved on : 02.12.2021
Pronounced on : 23.12.2021
CORAM:
THE HONOURABLE MRS.JUSTICE S. SRIMATHY
W.P(MD) No.9558 of 2012 and
M.P(MD) .Nos.1l and 2 of 2012 and
M.P (MD) .No.1 of 2014
N. Ramkumar :Petitioner
.VS..
1. The Presiding Officer,
Labour Court,
Tirunelveli.
2.P. Narayanan : Respondents
PRAYER: Writ Petition filed under Article 226 of the Constitution of
to issue a Writ of Certiorari calling for the records of the award,

dated 20.03.2012 in I.D.No.46 of 2010 on the file of the first
respondent and gquash the same as 1illegal, arbitary and erroneous

exercise.
For Petitioner : Mr. H. Lakshmi Shankar
For 2" respondent : Mr. K.R. Laxman
For R1 : Court
ORDER

The petitioner has challenged the Award passed by the first
respondent in I.D.No.46 of 2010, dated 23.12.2012.

2. The brief facts of the case, as claimed by the second
respondent are that the second respondent is an employee under the
petitioner herein, has raised an industrial dispute before the first
respondent under Section 2 (A) of the Industrial Disputes Act, 1947
claiming that he has been working as Conductor continuously for the
past two decades in Jayaram Transport from 13.11.1989. The said
Transport Business was bifurcated into two business in the year 2000

https://hesenddes.¢chusgodnfheservicess he continued to work in both the businesses from
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24.06.2009 onwards. The petitioner, the employer had refused to give
work and thereafter petitioner was terminated from service.

3. The petitioner contested before the Labour Court
stating that the petitioner purchased only one bus along with a
permit from one T. Jebakani, who was running various buses under
the name and style of Jayaraman Transports. The said Jebkani had
been selling the buses one after another and the petitioner happened
to purchase one such bus with a permit. Thereafter, the petitioner
was running that single bus 1in the name and style of “Jayaram
Roadways”. The claim of the petitioner is that he has not employed
the second respondent permanently and there 1s no continuity of
employment for those persons who had worked under the erstwhile
Jeyaram Transports. The petitioner also denies the said Jeyaram
Transports was bifurcated. The petitioner claims he has employed
drivers and conductors only on temporary basis as and when necessary
and on many occasions had given an opportunity to the second
respondent to work under the petitioner on daily basis. The second
respondent has not completed 240 days in one year and the petitioner
also denies the allegation that the second respondent was terminated
orally.

4. The petitioner states the second respondent introduced
some new facts claiming that the driving license was given to the
petitioner when he joined the employment and the petitioner refuses
the same. The petitioner states that the second respondent who
claims to be a permanent employee did not produce any evidence or
document to show that he was appointed Dby the petitioner as
permanent employee. The second respondent has produced only
documents which will show that he has worked as Conductor in the
erstwhile Jayaram Transports during the year 1998 and 1999 and he
has not produced any evidence to show that the second respondent has
worked under the petitioner and he has admitted in cross examination
that he has no evidence to state that he joined the employment under
the petitioner. The second respondent claimed to be an employee of
the erstwhile Jayaram Transports has also claimed that his license
has been mistakenly handed over to the petitioner with other papers.
When this fact was stated before the authorities during conciliation
proceedings, the petitioner has stated, if it is mixed up with the
papers then the petitioner would search and 1f available the same
would be handed over to the second respondent. If not the petitioner
would facilitate to get fresh license. The petitioner’s contention
is that the first respondent has simply allowed the dispute raised
by the second respondent and granted the relief of reinstatement
with back wages, when the oral and documentary evidence are against
the second respondent. Hence, the petitioner has challenged the
impugned order passed by the Labour Court.

5. The second respondent filed a counter wherein it 1is
https://hesdndacesechurtaigbdin/ntskracesa verments are false and baseless and has relied on
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the Labour Court Award. The contention of the second respondent 1is
that he was employed permanently by the petitioner. The second
respondent relied on Exs.13 and 14, which are salary slips and Form
XII submitted by the Jayaram Transport. The second respondent relied
on the affidavit of the petitioner filed in W.P(MD) .No.6060 of 2011
and states that the petitioner 1is Y“Jayaram Transports” and not
“Jayaram Roadways”. The 2" respondent preferred a complaint dated
23.05.2010 which was marked as Ex.l1l1l before the Labour Court. During
conciliation the petitioner has accepted the license is with the
petitioner and the petitioner has agreed that he would search and
give the conductor license, if not the petitioner would facilitate
to get new conductor license for the second respondent. The
petitioner preferred this petition beyond the period of 30 days and
therefore, it is hit by the Limitation under Sections 17(1) and 17
(2) of the Industrial Disputes Act. The Award was published /
notified on 09.05.2012 and this petition is preferred on 25.06.2012
which 1s beyond 30 days. The Labour Court has gone into all the
facts and has granted relief. Therefore, there 1is nothing to
interfere with the Award of the Labour Court.

6. Heard the counsel appearing on either side and perused
the materials available on record.

7. The Labour Court has taken the following point for
consideration:

(1) Whether the second respondent was working as a
Conductor in the first respondent / Transport prior to
the 24.06.2009 and has completed 240 days on 24.06.2009?

(11) Whether the second respondent was terminated from
service orally?

8. The petitioner has submitted that he had purchased TCT
4794 Dbus from the Jayaram Transport on 06.06.2000. The second
respondent was granted occasionally to do the job of Conductor and
he has not completed 240 days 1in the year. The Labour Court has
stated based on the original document of the Transport Authorities
has held the said bus belonging to the petitioner. As rightly
pointed out by the petitioner Counsel, the petitioner has not denied
that the document of Transport Authorities, the «claim of the
petitioner is that he had purchased only one bus from the erstwhile
owner and was running the bus under the name and style of “Jayaram
Roadways” and the 2" respondent had worked in the Jayaram Roadways,
occasionally / temporarily whenever the occasion arises. Therefore
this Court holds the reasoning of the Labour is erroneous.

9. The claim of the petitioner that he is running transport
in the name and style of Y“YJayaram Roadways” and the same was
rejected Dby the Labour Court. The Labour Court has stated the

https://hcservices.ecourts.gov.in/hcservices/
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reasoning as under:
“ emed @ Wit Bb° HIoe BH Hlev B HIL GuITenewt Wanieled  Sieui  HTd H6V
Gauwis Uynmenr LS HISH Hel  bHed OHT.H.FT.H.19 b 2 6T6nH. DFH6eD Hren
Cequigmd  gment 600 GUTT L. st 31 @BBH S SBCUTEH NRK oM @D [JIO F6di 671601 B
® 6o Hmleuss Hleoi 2 Memwowimeni  etel @3l GHMILILIL B6rT 61 . LOEDISHTIIT
SUed  wepelsvld  HCUTRT B  HTer  CFTe0 6VLI LIL 19 HS HIBS. DEULERY
ST LOEMIHTIT  BIBIGUCILD 6160 B &V B 2 61T 6NMGI 6160 LIGID  DiFHeot  2_Memiowiment
ST LDEIBHTIT  6T60 LIGID  Heol @ OFHflweumamsl.”

10. For this the petitioner submitted that he has filed the
Writ Petition before this Court against the Award passed by the
Labour Court and then he has to follow the same cause title as
averred before the Labour Court. Therefore, based on the said cause
title alone, the Labour Court has come to the conclusion that the
petitioner is running the Jayaram Transport. The explanation stated
by the petitioner 1is acceptable, if the cause title is different,
then the writ petition would not be numbered. Therefore, this Court
holds that the reasoning of the Labour is erroneous and this Court
holds that the statement of the petitioner that he 1is running only
Jayaram Roadways and not running Jayaram Transport is acceptable.

11. The Labour Court has stated the petitioner has given
two different versions stating that the second respondent is not
working under the petitioner, on the other side the petitioner
states he was working as daily wages employee and hence the Labour
Court rejected the version of the petitioner. On perusal of the
documents, it is seen that the petitioner has stated that the second
respondent is working with him that too occasionally and has given
daily wages. The specific contention of the petitioner is that the
second respondent is not a permanent employee under the petitioner.
Therefore, the finding of the Labour Court that the petitioner 1is
stating inconsistent statement is not correct.

12. The other issue raised before the Labour Court is
the petitioner's address, wherein the petitioner has filed an
affidavit in the writ petition by mentioning in the cause title the
address as Door No. 106 / 07. For this also the petitioner has given
an explanation the address stated in the petition filed before the
Labour Court ought to be mentioned while filing the Writ Petition.
If it is different then, the Writ Petition would not be numbered.
This explanation 1s acceptable and the Court held that the Labour
Court has erred in coming to such conclusion only by relying on the
cause title. The second respondent has filed the petition before the
Labour Court by mentioning the address as Door No. 106 / 07 and has
mentioned as “Jayaram Transport” and therefore the petitioner herein
is forced to follow the same cause title and this cannot be taken as
an evidence to come to the conclusion that the petitioner is running
“Jayaram Transport” and is running the office at Door No. 106 / 07.
Therefore this Court holds that the Labour Court has terribly erred

in co ng, o the conclusion that the petitioner is running “Jayaram
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Transport” and is running the office at Door No. 106 / 07.

13. The next finding that was rendered by the Labour Court
is that the second respondent has issued notice to the address Door
No. 106 / 07 and the petitioner has received one letter and rejected
another and therefore the address is Door No. 106 / 07. The
explanation of the petitioner for this finding is that, the second
respondent has mentioned the address as Door.No.106 / 07 it has been
stated as “Jayaram Transport”, therefore the petitioner has not
received the letter. However, for the subsequent notice the second
respondent has deliberately given the correct address i.e. ™“Near
Maharani Hotel, near Market, next to Police Quarters”. Therefore,
it was received Dby the petitioner. As rightly pointed by the
petitioner the second respondent with malicious attitude has issued
notice to wrong address previously. Therefore this Court is of the
view that the explanation of the petitioner is acceptable.

14. The Labour Court has stated that the license is with
the petitioner and he is refusing to give the license to the second
respondent. The claim of the petitioner is that he never received
license. It 1is an admitted fact that the second respondent has
handed over the license to the erstwhile owner. The erstwhile owner
sold the bus and permit alone and he has not handed over any license
belonging to the employees. In fact the second respondent has
preferred a complaint that his license is with the petitioner and
the police while enquiring, the petitioner has submitted that it has
not been handed over to the petitioner. However, if it is there it
will be handed over to the second respondent. But the Labour Court
disbelieving the statement, has come to the conclusion that the
license i1s with the petitioner. This Court 1is of the view that the
license is with the erstwhile owner and the same is not handed over
while selling the bus. Generally the bus will be sold along with the
permit and not with any other document, especially the license of
the employees. In deposition the second respondent had stated that
while driving the vehicle, 1f the checking is carried out whether
the second respondent has produced the original license? The second
respondent has replied that xerox copy would be shown. This claim is
not acceptable, for all these years i.e. from 2000 (which year the
petitioner has purchased the bus) onwards until 2009 (which year the
second respondent claims he was orally terminated) the second
respondent had managed without original 1is unbelievable. Moreover,
any license ought to be renewed periodically and the claim of the
second respondent that it has not been renewed for more than 9 years
is unbelievable. Therefore, this Court is of the considered opinion
that the Labour Court has come to an erroneous conclusion.

15. For the reasons stated above, this Court is of the
considered opinion the second respondent 1is not entitled to
reinstatement and also not entitled to consequential relief of
continuity of service and backwages. Therefore the impugned order

https:/hadssecburtsgov.ittiteenvitessbour Court 1s set aside and the writ petition filed
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by the petitioner is allowed. No Costs. Consequently, the connected
Miscellaneous Petitions are closed.

Sd/-
Assistant Registrar (CS-III)
// True Copy //

/ /2022
Sub Assistant Registrar (CS)

trp

To

1. The Presiding Officer,
Labour Court,

Tirunelveli.

2.The Section Officer, V.R.Section,
Madurai Bench of Madras High Court, Madurai. (2 COPIES)

+1 CC to M/s.H.LAKSHMI SHANKAR, Advocate ( SR-40171[F] dated
23/12/2021 )

+1 CC to M/s.K.R.LAXMAN, Advocate ( SR-40305[F] dated 23/12/2021 )
W.P(MD) No.9558 of 2012 and
M.P(MD) .Nos.1l and 2 of 2012 and
M.P (MD) .No.1l of 2014

23.12.2021
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