IN THE H GH COURT OF JUDI CATURE AT MADRAS

Reserved on : 02.03. 2021 Pronounced on : 11.03. 2021

CORAM :
THE HONOURABLE DR. JUSTI CE G JAYACHANDRAN

A. S. No. 649 of 2018
& C. M P. Nos. 17569 of 2018 & 804 of 2021

1. Parinal a,
2. El yanandhi ni ,
3. Sat hi ya, ... Appellants / Defendants

/ ver sus/

Sul ochana

W o. K. P. Ramasany,

D. No. 6, No.5, Building Society Road,

V. O C. Nagar

Rasi puram Town and Tal uk,

Namakkal District.

Rep. by her Power Agent Nagaraj an ... Respondent / Plaintiff

Prayer : First Appeal is filed under Section 96 of C P.C,
against the judgnent and decree dated 28.11.2017 nmade in
O S. No. 173 of 2010 on the file of the Learned Principal District
Court, Namakkal .

For Appellants : M . N. Manokar an

For Respondent : Ms. Shabnam Banu,
for M.S. Manur aj

JUDGMENT

The Appeal against the judgnent and decree passed by the
Trial Court in the suit for partition and separate possession
The aggrieved defendant is the appellant before this Court.

2. Suit for partition filed by the purchaser of the
undi vided % share of the suit property. Sanme was defendant by
the co-sharer on the ground of pre-existing right to purchase.
The Trial Court rejected the said defence.

3. The Trial Court judgnent and decree is assailed on the

ground that the Court below erred in relying upon a void
settlenent deed dated 02.02.2010 marked as Ex.A. 3 and the
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subsequent sal e deed dated 30.09.2010 marked as Ex. A 4, which is
per se not nmaintainable in the eye of |aw The contention of
the appellant is that a coparcener cannot donate or settle her
undi vided share in the suit property w thout the consent of the
ot her coparceners. Therefore, the settlenment deed through which
the property has been alienated in favour of the plaintiff is
non est in the eye of |aw because the gift or devise by a
coparcener in Mtakshara famly of her wundivided interest is
whol Iy invalid.

4. In this case, the plaintiff had purchased the suit
property from one Haripriya vide Ex.A 4. The plaintiff's vendor
Haripriya got the property by way of a settlenent deed Ex.A 3
executed by her nother Vasant hamani

5. The contention of the Learned Counsel for the
appellant is that Vasanthamani have no power to settle her
undi vided share in the coparcener property to her daughter
Haripriya. Therefore, the said settlenment deed as well as the
consequence sale deed will not bind the other coparcener nanely
t he appell ant. Further, the case of the appellant is that
Ex. A3 settlenent deed and Ex.A 4 sale deed had Dbeen
fraudulently created at the instigation of one K P.Ramasany,
then ML.A of Rasipuram Constituency. At his instance Ex.A 3
settlenent deed was fabricated and thereafter, a bogus sale deed
created in the nane of his wife Sul ochana, who is the plaintiff.
By force, she took possession of the property and sane
established by the defendants through Ex.B.6 to Ex.B. 12.

6. It is further contended that, proper issues were not
franmed and the Trial Court had discussed irrelevant issues,
which are not germane for deciding the suit. The validity of
settlenent deed (Ex.A 3) dated 02.02.2010 not been properly
considered by the Trial Court. The suit should have been val ued
as per Section 37(1) of Tam | Nadu Court Fees Act, 1955, had
bei ng erroneously valued under Section 37(2) of the Act, which
was not considered by the Trial Court.

7. The Learned Counsel for the appellant relying upon the
judgnment of the Hon' ble Supreme Court in Thamma Venkata Subbama
-vs- Thamma Rattamma and others reported in (1987) 3 SCC 294 and
Kar sanbhai Dahyabhai Par mar -VS- Dahi ben D/o Dahyabhai
Dabhai bhai and others reported in AIR 2017 SC 3857 submtted
that, gift deed in respect of wundivided share wthout the
consent of the other coparceners is invalid. However, the trial
Court has totally failed to take note of the dictumlaid down by
the Hon' bl e Suprene Court and erroneously decreed the suit.

8. Per contra, the Learned Counsel appearing for the

respondent herein defending the judgnent and decree of the trial
Court submtted that, on 11.02.1966, the suit property was given
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to the share of Vasanthamani when the partition was effected
anong the legal heirs of Patcha Konar. In the said partition,
the suit property was allotted to Papayeeammal and her three
children. Viz two sons nanely Bal asubramani an and Jeganat han and
one daughter Vasanthanani . Papayeeammal died interstate on
14.11.2005 and her son Balasubramanian died on 07.06.2009
| eaving behind his wife Parinmala and daughter El yanandhini and
Satya. Papayeeammal another son Jeganathan died as bachelor on
17.11. 20009. The suit property, t hus devol ved upon
Bal asubramanian and her sister Vasanthanmani. Vasant hamani
settled her undivided common % share to her daughter Haripriya
and the settlenent deed dated 02.02.2010 is marked as Ex.A. 3

There wupon, Haripriya sold it to Sulochana, the plaintiff by
virtue of sale deed dated 30.09.2010 nmarked as Ex.A. 4. Prior to
the said sale transaction on 25.10.2009, there was an agreenent
Ex.B.5 between Vasanthamani and Parinmala, wherein, the suit
schedul e property was agreed to be sold to Parimala therefore,
it is incorrect to content at this stage by the 1st defendant
that Vasanthamani have no right to settle undivided share in
favour of her daughter Haripriya. The very same western portion
of the suit property was agreed to be sold under Ex.B.5. Being a
party to the said sale agreenent, the 1st defendant, who is the
1st appellant herein is estopped from pleading the settlenent
deed Ex.A.3 is a invalid settlenent. Prior to alienating her
share in the suit property, Haripriya was enjoying the western
portion of the property. The property which was in her
possession and enjoying was sold to the plaintiff under sale
deed Ex.A 4 dated 30.09.2010. Hence, till the partition by
netes and bounds is effected, the approxi mate extent of |and on
the western portion enjoyed by her vendor being transferred to
the plaintiff for enjoynent and hence, there is no error legally
In seeking the western portion of the suit |and.

9. The Learned Counsel appearing the respondent would
al so submt that there is no plea by the appellant that the suit
property was held by the parties as Hndu undivided famly
property. The property devolved wupon Bal asubramanian and
Vasant hamani not by survivorship, but by intestacy.

10. The Learned Counsel appearing for the respondent
relying upon the judgnment of the Hon'ble Supreme Court in Randas
-vs- Sitabai and others reported in AIR 2009 SC 2735 contended
that, the vendor, who has purchased the undivided interest of a
joint famly has to work out his right only by a suit for
partition and his right to possession wll take from the
specific allotnment was made in his favour. In this case, since,
the parties have already nutually enjoying the separate portion
of the property though, no formal division was effected and sane
being reflected in Ex.B.5. The Trial Court has rightly accepted
the plea of the plaintiff to allot the western portion.
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11. The Learned Counsel relying upon the judgnent of the
Hon' bl e Supreme Court in Utam -vs- Saubhag Singh and others
reported in AIR 2016 SC 1169 contended that, the right of pre-
enptive purchase pleaded by the appellant as a coparcener is not
sustai nable since, the suit property had lost its coparcener
character when the division of +the property took place on
11. 02. 1966 under Ex. A. 2.

12. Point for determnation in this appeal:-
Whether the suit property is a
coparcener property or not, if it is a
coparceners property, whether the undivided
share in the property disposed by way of a
settlenment Ex.A 3 is valid?

13. The partition deed (Ex.A 2) dated 11.02.1966 entered
between legal heirs of Patcha Konar, in which “A’” schedule
property was allotted to his wife and children of one Mithusany
Konar. The said property is now the subject nmatter of this
Appeal . In the said partition deed marked as Ex.A 2, it is
stated, it is a joint famly property.

14. In Thamma Venkata Subbamma -vs- Thamma Rattamma and
others reported in 1987 (3) SCC 394, the Hon' ble Suprene Court
has held that, gift by a coparcener of his undivided interest in
the coparcenery properties as void. However, it is the settled
law that the coparcener can make a gift of his undivided
interest in the coparcener property to another coparcener or to

a stranger with a prior consent of all other coparceners. In
the instant case, the nother of the plaintiff's vendor, after
entering into an agreenent to sell a property to the other

coparcener nanely Parimala, the 1st defendant on 25.10.2009
executed a settlenent deed in favour of her daughter Haripriya
on 02.02.2010 and got the deed registered for purpose of selling
the property to the respondent and the sale deed Ex.A 4. The
settlenment deed followed by sale deed are well within the period
of one year granted for perform ng the contract under Ex.B.5.

15. The recital as found in Ex.A 2 does not indicate that
it is an ancestral property except reference about enjoynent in
common by the famly nmenbers. The property of Patcha Konar, on
his dem se, has been divided anbng his wife and children on
11. 02. 1966. How Patcha konar got this property not nentioned in
this docunent. In Ex.A 2 is a recital that item No.2 of "“A’
schedul e property stood in the nanme of Angalammal wi fe of Patcha
Konar. It is also referred that she is the head of the famly
adm nistering the property and on her supervision the division
under Ex. A 2 was effected.

16. The Miuthusany Konar, who is the father of the
plaintiff and grandfather of defendants, had three w ves. The
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“A’ schedule property allotted to his 1st wife and her children
nanely Bal asubramani am Jeganathan and Vasant hamani. Jeganat han
died unmarried interstate. Bal asubramaniam died |eaving behind
his wife Parinmala and two daughter El ayanadhi ni and Sat hiya.

17. Ex.B.5 is an unregistered sale agreenent entered
bet ween Vasant hamani and Pari mal a. It is dated 25.10.20009. In
Ex.B.5, the suit property was agreed to be sold by Vasant hamani
for Rs.10,00,000/- and advance of Rs.1,00,000/- paid to her by
Parimala. Tine to conplete the contract was fixed as 1 year. As
per the recital found in Ex.B.5, the 1st respondent ought to have
been sought for specific performance of this agreenent
expressing her ready and wllingness within the tinme prescribed.
There is no material to show that the 1st defendant had any
intention to enforce the said contract. The plaintiff has filed
the suit on 16.11.2016 based on the sale deed executed in her
favour by Haripriya the daughter of Vasanthamani. The title of
the plaintiff's vendor Haripriya is traced through settlenent
deed executed by Vasanthamani. These two docunents are narked as
Ex.A. 3 the settlenent deed and Ex.A. 4 the sale deed. The
settlenent deed is dated 02.02.2010 and the sale deed is dated
30.09.2010. As noted earlier Ex.B.5 sale agreenent with the 1st
defendant entered wupon 25.10.2009 with one year period to
conplete the contract ended on 24.10.2010. Mich earlier to the
expiry of this period, Vasanthamani has settled the property in
favour of her daughter and her daughter in turn had sold the
property to the plaintiff.

18. Assuming that the property is an ancestral property
and the defendant had right of pre-enptive purchase besi de being
the agreement holder, the right to exercise the pre-enptive
right or the contractual right vested on her the 1st defendant/ 1st
appellant herein ought to have expressed her ready and
w | lingness to purchase the property. The right of pre-enptive
purchase or the sale agreenent cannot prevent the title holder
from contracting with any other prospective buyer, if the
previous agreenent holder is not interested in exercising the
option of pre-enptive purchase or the right to enforcing the
contract.

19. In the witten statenent the defendants have stated
that, “they are ready and willing to perform their part of
contract as per Ex.B.5 and when they cane to know that the
vendor Vasantamani had executed a settlement deed in favour of
her daughter, notice was issued to Vasanthamani and her daughter
Haripriya on 01.11.2010 calling upon them to execute the sale
deed expressing their ready and willing to pay the balance sale
consideration. The said notice was received by the defendants,
but they did not reply. Therefore, the 1st defendant 1is
contenplating to file a suit for specific performance based on
the agreenent wth Vasant hamani on 25.10.2009.” Though, such a
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plea is taken in the witten statenent filed on 05.01. 2011, the
1st defendant has not filed any suit for specific perfornmance
Further, Vasanthanmani had deposed before the Court that the sale
agreenent (Ex.B.5) in favour of 1st defendant was not executed by
her . No steps were taken by the defendant to establish the
genui neness of the said sale agreenent EXx.B.5.

20. The prine contention of the appellant is that, the
suit property being a coparcener property, the undivided share
cannot be gifted away. From the recital of deed Ex.A 2, this
Court could not find any indication to show it is a coparcener
property. The next contention of the appellant is that, there
IS an agreenent between Vasant hamani the as one of co-sharer and

the other co-sharer the 1st defendant. To defeat this interest,
Vasant hamani has executed the settlement deed in favour of her
daughter and her daughter in turn sold it to plaintiff. The

plaintiff has not conme forward before the Court to depose about
t he genui neness of the contract. Only her power agent, who had
no personal know edge about the transaction had deposed on
behal f of the plaintiff. This contention of the appellant also
not sustai nabl e. It is to be noted that Vasanthamani, who has
settled the property in favour of her daughter Haripriya had
mounted the wi tness box and had spoken about the genui neness of
the settlenent deed and al so di sowned Ex.B.5 agreenent of sale.
Therefore, the plea of the appellant that power agent had no
per sonal know edge about t he transacti on, pal es to
i nsignificance.

21. The other linb of the argunent placed by the Learned
Counsel for the appellant is that, by force, the western portion
of the property was taken by the plaintiff and to prove the sane
Ex.B.6 to Ex.B.13 were nmarked. To contradict the said
contention, the respondent had relied upon Ex.A 6 series, 20 in
nunbers, which indicate that, the defendants/appellants have
sold their portion of property to 20 different persons, pending
suit.

22. The Learned Counsel appearing for the appellants
submtted that, they were forced to sell the property, pending
suit, to nmet out the famly expenses and the said transactions
were done pursuant to the permssion granted by this Court in
C. M P.No.98 of 2011. There is no doubt, the said transactions
were subsequent to the suit and pursuant to the perm ssion
granted by this Court. 1In any event, the right of the plaintiff
to question the purchaser of undivided Y share is very limted.
The appellants has failed to prove that the property sold was
the interest in the undivided coparcener property. Further, the
plaintiff has also failed to prove that after entering into an
agreenent for sale, when they had right to purchase the property
their ready and wlling to purchase the property at any tine.
Therefore, this Court is of the view that, though di spossession
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of the defendants from the suit portion appears to be by force,
as far as the settlenent deed (Ex.A 3) by Vasanthamani in favour
of her daughter Haripriya and the subsequent sale by Haripriya
to Sul ochana under Ex.A 4 are valid docunent.

23. In such circunstances, the suit for % share on the
western side of the suit property is maintainable. The facts and
circunstances of this case had pronpted the plaintiff to seek
for the western portion and it is now proved through other
evi dence and also admtted by the defendants that they have sold
the portion of the weastern portion, which were in their
possessi on and enj oynent . I n such ci rcunst ances, any
interference in the judgnent of the trial Court wll lead to
I nconvenience to the third parties as well. Therefore, this
Court holds the trial Court judgnment and decree based on
evidence and proven facts which needs no interference.
Accordi ngly, the Appeal Sui t is dismssed. No costs.
Consequent |y, connected M scel |l aneous Petitions are cl osed.

Sd/ -
Assi stant Registrar (CS-11)

/'l True Copy //

Sub Assistant Registrar
bsm

To,

1. The Principal D strict Judge,
Namakkal .

2. The Section Oficer,

V. R Secti on,

H gh Court, Madras.
+1cc to M. N. Manokaran, Advocate SR No. 15978
+lcc to M.S. Manuraj, Advocate SR No. 15794

A. S. No. 649 of 2018
& C.M P. Nos. 17569 of 2018 & 804 of 2021

KK( CO)
RVM 20/ 09/ 2021)
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