IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 20.09. 2021
CORAM

THE HON BLE MR JUSTI CE T. S. SI VAGNANAM
and
THE HON BLE MR JUSTI CE SATHI KUVAR SUKUVARA KURUP

Orders Reserved On Orders Pronounced On
06. 09. 2021 20. 09. 2021

W P. Nos. 18984, 19135, 19136, 19137 of 2017,
24161 of 2018 and 19466 of 2020

W P. No. 18984 of 2017 : -

Sri Manakul a Vi nayagar Medi cal Col |l ege and Hospital,

Rep., by its Chairman and Managi ng Trustee,

Kal i t heert hal kuppam Madagadi pet,

Puducherry. ...Petitioner

VS

1. Secretary to Governnent (Health),
Departnent of Health,
Gover nnment of Puducherry,
Chief Secretariat (Health) — 605 001.

2. The Secretary, Medical Council of India,
Pocket - 14, Sector 8,
Dwar aka, New Del hi — 110 077.

3. The Secretary,
Mnistry of Health & Famly Wl fare,
New Del hi .

4. Under Secretary to Governnent (Health),
Depart ment of Heat h,
Gover nnent of Puducherry,
Chi ef Secretariat (Health) — 605 001.
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5. The Chai r man,
Fee Conm ttee Puducherry,
Unai ded Sel f Fi nancing Medical, Dental Coll eges,
No. AA- 67, 1st Street,
Near Rountana Nalli Silk House,
Anna Nagar, Chennai -40.

6. V. Vi mal a ... Respondent s
[RR5 & 6 — I npleaded as per orders dated 08.08. 2017

and 09.08.2021 in WM P. Nos. 21974 of 2017 &
10583 of 2021 respectively in WP.No. 18984 of 2017 ]

Prayer :- Petition filed under Article 226 of the Constitution
of India praying for issuance of Wit of Certiorarified Mandanus
to call for the records relating to the order of the 4th

respondent dated 19.05.2017 in proceedings No.C. 983/ H5/ Health/
2015-16 and quash the sane and consequently direct the 1st
respondent to fix the fee to the students admtted through
CENTAC-Central i zed Adm ssion Conmttee under Government Quota in
the petitioner's college for the academ c year 2017-18 to First
Year MBBS, equivalent to the tentative fees fixed by the order
of the 4th  respondent dat ed 19. 07. 2017 in pr oceedi ngs
No. C. 983/ H5/ Heal t h/ 2017- 2018/ 238.

[ Prayer anended as per order dated 08.08.2017 nade in
WM P. No. 21975 of 2017 in WP. No.18984 of 2017]

For Petitioner : M . Bal avi j ayan

For RR1 & 4 : M. C. T. Ranesh,
Addl . Govt. Pl eader (Pondicherry)

For R2 : Ms. Shubhar anj ani Anant h
For R3 : M . R Raj esh Vi vekanant han
For R5 ; Ms. A. V. Bhar at hi

For R6 ) M. V.B. R Menon
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W P. No. 19135 of 2017 : -

Sri Venkat eswara Dental Coll ege,

Rep., by its Chairman, B.Ramachandhiran,

No. 13- A, Pondy Vil |l upuram Mai n Road,

Ariyur, Puducherry-605 102. ...Petitioner

VS

1. The Union Territory of Puducherry,
Rep., by its Secretary to Governnent,
Heal th Departnent, O fice of the Chief Secretariat,
Puducherry-605 001.

2. The Fee Commi tt ee,
In respect of Self-Financing Medical,
Dental and Nursing Col | eges,
Rep., by its Secretary, Puducherry.

3.V.Viml a ... Respondent s

[RR2 & 3 — Inpleaded as per orders dated 09.08.2017 and
16.03. 2021 in WM P. Nos. 22238 of 2017 &
11145 of 2018 respectively in WP.No.19135 of 2017]

Petition filed under Article 226 of the Constitution of
India praying for issuance of Wit of Certiorari to call for the
records on the files of the respondents in its proceedings
No. C. 983/ H5/ Heal t h/ 2015- 16 dated 19.05.2017 and quash the sane
as arbitrary insofar as it fixes fee wthout considering the
factors prescribed by the Hon'ble Suprene Court in Islamc
Institution, P.A Inandar and Mbddern Dental Coll ege.

For Petitioner : M . Abi shek Jenasenan

For RR1 & 2 : M. C. T. Ranesh,
Addl . Govt. Pl eader (Pondicherry)

For R3 : M. V.B. R Menon
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W P. No. 19136 of 2017 : -

Sri- Venkat eswara Dental Coll ege,

Rep., by its Chairnman, B.Ranachandhiran

No. 13- A, Pondy Vil l upuram Mai n Road,

Ariyur, Puducherry-605 102. ...Petitioner

VS

1. The Union Territory of Puducherry,
Rep., by its Secretary to Governnent,
Heal t h Depart nent,

Ofice of the Chief Secretari at,
Puducherry-605 001.

2. The Fee Committee,

In respect of Self-Financing Medical,

Dental and Nursing Coll eges,

Rep., by its Secretary, Puducherry. ... Respondent s
[R2 — I npl eaded as per order dated 09.08.2017 in
W M P. No. 22239 of 2017 in WP.No. 19136 of 2017]

Petition filed under Article 226 of the Constitution of
India praying for issuance of Wit of Certiorari to call for the
records on the files of the respondents in its proceedings
No. C. 983/ H5/ Heal t h/ 2017- 18- 238 dated 19.07.2017 and quash the
same as arbitrary insofar as it fixes tenporary fee stating that
the order in No.C 983/ H5/ Heal th/2015-16 dated 19.05.2017 did not
make any difference between Managenent Quota and Governnent
Quota students, thus restricting it to Managenent Quota student
al one.

For Petitioner : M . Abi shek Jenasenan

For RR1 & 2 : M. C. T. Ranesh,
Addl . Govt. Pl eader (Pondicherry)

W P. No. 19137 of 2017 : -

Sri Venkat eswara Medi cal Col | ege
Hospital and Research Centre,
Rep., by its Chairman, B.Ramachandhiran
No. 13- A, Pondy Vil |l upuram Mai n Road,
Ariyur, Puducherry-605 102. ... Petitioner
VS
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1. The Union Territory of Puducherry,
Rep., by its Secretary to Governnent,
Heal th Departnment, O fice of the Chief Secretariat,
Puducherry-605 001.

2. The Fee Committee,
In respect of Self-Financing Medical,
Dental and Nursing Coll eges,
Rep., by its Secretary, Puducherry.

3. V. Vil a .. . Respondent s

[RR2 & 3 — Inpleaded as per orders dated 09.08.2017 and
16.03. 2021 in WM P. Nos. 22240 of 2017 &
19125 of 2019 respectively in WP.No. 19137 of 2017]

Petition filed under Article 226 of the Constitution of
India praying for issuance of Wit of Certiorari to call for the
records on the files of the respondents in its proceedings
No. C. 983/ H5/ Heal t h/ 2015- 16 dated 19.05.2017 and quash the sane
as arbitrary insofar as it fixes fee wthout considering the
factors prescribed by the Hon"'ble Supreme Court in Islamc
Institution, P.A Inandar and Modern Dental Coll ege.

For Petitioner : M. L. Swani nat han &
M . Devashi sh Bhar aka
for Ms. Q Rubi na

For RR1 & 2 : M. C. T. Ranesh,
Addl . Govt. Pl eader (Pondicherry)

For R3 : M. V.B. R Menon
W P. No. 24161 of 2018 : -
Pondi cherry Medi cal Col | eges Students
and Parents Associ ation,
Rep., by its Secretary, No.158, M ssion Street,
Puducherry-605 001. ...Petitioner

VS
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1. The Chief Secretary to Govt. of Puducherry,
Secretariat, Goubert Avenue,
Puducherry-605 001.

2. The Deputy Secretary to Governnent of Puducherry,
Health and Fam |y Wl fare Services Departnent,
Secretariat, Beach Road, Wite Town, Puducherry-605 001.

3. The Director,
Departnment of Health and Famly Wl fare
Servi ces (DHFWS)
Vi ctor Sanuel Street, Puducherry-605 001.

4. Puducherry Fee Conmittee,
Rep., by its Chairnan,
No. 7 (NCB), G eenways Road,
Chennai - 600 028.

5. The Regi strar,
Pondi cherry University,
R V. Nagar, Kal apet,
Puducherry-605 014.

6. Sri Manakul a Vi nayagar Medi cal Coll ege and Hospital,
Rep., by its Chairman and Managi ng D rector,
M Dhanasekar an, Kal it heert hal kuppam
Madagadi pet, Puducherry-605 107.

7.Sri Venkat eswara Medi cal Col | ege
Hospital and Research Centre,
Rep., by its Chairman, B.Ramachandhiran
Mai n Road, Ariyur, Puducherry-605 102.

[RR6 & 7 — I npl eaded as per order dated 04.07.2019 in
WM P. Nos. 17795 of 2019 & 17815 of 2019 in WP. No. 24161 of 2018]

8. The Regi strar,
Pondi cherry Institute of Medical Sciences,
Kal at hunet t upat hai, Ganapat hi chetti kul am
Vill age No. 20, Kal apet, Puducherry-605 014. ... Respondent s

[R8 — I npl eaded as per order dated 16.12.2020 in
W M P. No. 23270 of 2020 in WP. No. 24161 of 2018]

https://hcservices.ecourts.gov.in/hcservices/



Prayer :- Petition filed under Article 226 of the Constitution
of India praying for issuance of Wit of Certiorarified Mandanus
to call for the records pertaining to the Fee Oder dated
03.07.2018 issued by the Covernnent of Puducherry in
G O Ms. No. 24 prescribing separate Annual Fees for MBBS Students
adm tted under Managenent Quota in the 6th, 7th and 8th Respondent
Medi cal Coll eges and quash the sane and consequently to direct
the 6th, 7th and 8t" Respondents to collect the Annual Fees from
the MBBS Students admtted under Managenent Quota also as per
the common Fee Order dated 19.05.2017 issued by the Puducherry
Governnment and to refund the excess Annual Fee anounts already
collected fromthem

[ Prayer anended as per order dated 16.08.2021 in
WM P. No. 310 of 2021 in WP. No.24161 of 2018]

For Petitioner : M. V. B. R Menon

For RRL to 4 : M. C. T. Ranesh,
Addl . Govt. Pl eader (Pondicherry)

For RS : Ms. A. V. Bhar at hi
For RG6 : M . B. Bal avi j ayan
For R7 : M. L. Swam nat han &

M . Devashi sh Bhar ak
assi sted by M. Q Rubi na

For R8 : M . AR L. Sundar esan,
Seni or Counsel
assi sted by M. Abi shek Jenasenan

W P. No. 19466 of 2020 : -

. Leen. J

. Prasanth. B
.SriramJ

.John Al bert.S

. Preet hi Prabhakar
. Shenaz Banu. B
.Shirly Pricilla.d
. Kevi n Abraham A

coO~NO O~ WNPE
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9. Robert Mel vin. D. Sam
10. Govar dhana. S.
11. A i nkya Dhunal e

12. Praneet ha. V. R.

13. Saranya. J

14. Joslin Joe. A

15. Aravi ndraj . D

16. Shabeera. M

17. Mut hubarat hy. S. R

18. Dhana Nadeeshwar an. R S.
19. Sneha. T.

20. Angel Grace Marie
21.Mrthulla Julie Anne
22. Mohankumar . R

23. Yashwant h. K

24. Mruganayani . G

25. Hari shel van. P

26. Sanuel . M

27. Sweat ha. K

28. Ashaya. E

29. Rankumar . P

30. Thanushree. A
31. Ri shi Kesavan.R

32. Shannmugapriya. A

33. Leander Pradeep

34. Adhi t hya. R
35.Mlind. L

36. Jayakri shna. M

37. Ragot haman. T
38. Kri shna Chandran Alias Abou.R

VS

1. The Secretary to Governnent of Puducherry,
Health and Fam |y Wl fare Services Departnent,
Secretariat, Beach Road, White Town,
Puducherry-605 001.

2. The Registrar,
Pondi cherry University,
R V. Nagar, Kal apet,
Puducherry-605 014.
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3. The Chai r person,
Nat i onal Medi cal Conmmi ssi on,
Pocket - 14, Sect or -8,
Dwar ka Phase-1, New Del hi-110 077.

4. Pondi cherry Institute of Medical Sciences,
Rep., by its Chairnan,
Kal at hunet t upat hai, Ganapat hi chetti kul am
Vill age No. 20, Kal apet, Puducherry-605 014.

5. Sri Venkat eshwara Medi cal Col | ege Hospit al
and Research Centre, Rep., by its Chairnman,
Mai n Road, Ariyur, Puducherry-605 102. ... Respondent s

Petition filed under Article 226 of the Constitution of
India praying for issuance of Wit of Certiorarified Mandanus to
call for the records of the Fee Order issued by the Governnent
of Puducherry in GO M.No.24 dated 03.07.2018 prescribing
separate Annual Fees for MBBS Students admitted under Managenent
Quota during the academ c year 2017-18 to the Private Affiliated
Medi cal Colleges situated in the Union Territory of Puducherry
and to quash the sane in respect of the petitioners only and
consequently to direct the 4th and 5th respondents to collect from
the petitioners Annual Fees for the entire 5-year MBBS Course
only as per the comon Fee Order dated 19.05.2017 issued by the
Pondi cherry governnent and to refund the excess Annual fee
anounts already collected fromthem

For Petitioners : M. V. B. R Menon

For R1 : M. C. T. Ranesh,
Addl . Govt. Pl eader (Pondicherry)

For R2 Ms. A. V. Bhar at hi
For R3 Ms. Shubhar anj ani Anant h
For R4 : M. AR L. Sundar esan,
Seni or Counsel
assi sted by M. Abi shek Jenasenan
For R5 : M . L. Swam nat han &

M . Devashi sh Bhar aka
for Ms. Q Rubi na
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COMVON ORDER

T. S. Si vagnanam J.

Al these wit petitions pertain to the fee structure for
the MBBS and BDS Courses offered by the wunaided Medical and
Dental Colleges in the Union Territory of Puducherry.

2. The wit petitions can be broadly grouped into two
categories, those filed by the Medical Colleges/Institutions and
those filed on behalf of and by the students.

3. The prayer sought for in the various wit petitions are
as hereunder: -

(i) WP. No.18984 of 2017, filed by Sri Mnakul a Vi nayagar
Medical College and Hospital, is for issuance of Wit of
Certiorarified Mndanus to quash the order passed by the
Governnment of Puducherry dated 19.05.2017 by which, the fee
structure for Medical, Dental and Nursing Colleges was fixed.
Insofar as the petitioner-college 1is concerned, the fee
structure was fixed for the academ c years 2016-17, 2017-18 and
2018-19. The petitioner seeks for a consequential direction
upon the CGovernnment of Puducherry to fix the fee to the students
admtting through the Centralized Admi ssion Conmittee (CENTAQC)
under the Governnment Quota in their college for the academc
year 2017-18 to the |I-Year MBBS Course equivalent to the
tentative fees fixed by the Governnent of Pondicherry, vide
order dated 19.07.2017;

(ii) In WP.No.19135 of 2017, the petitioner, Sri
Venkat eswara Dental College, prays for issuance of Wit of
Certiorari to quash the Government Oder dated 19.05.2017,
fixing the fee for the petitioner-college for the academ c years
2017-18, 2018-19 and 2019-20, insofar as it fixes the fee
wi thout <considering the factors prescribed by the Hon'ble
Suprene Court in various decisions;

(iii) WP.No.19136 of 2017 has been filed by Sri
Venkat eswara Dental College for issuance of Wit of Certiorari
to quash the order passed by the Governnent of Pondicherry dated
19.07.2017, insofar as it fixes tenporary fee for the academc
year 2017-18 stating that the fee fixation order dated
19.05.2017 did not nmake any difference between the students
adm tted under the Managenent Quota and those students admtted
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under the CGovernnent (Quota, thus restricting it to the
Managenent Quota students al one;

(iv) WP.No.19137 of 2017 has been filed by Sri
Venkat eswara Medi cal College Hospital and Research Centre
praying for issuance of Wit of Certiorari to quash the order
passed by the Governnment of Pondicherry dated 19.05.2017, wth
regard to the fee fixed for the academ c years 2015-16, 2016-17
and 2017-18 as being arbitrary, as it has been fixed wthout
considering the factors prescribed in the various decisions of
t he Hon' bl e Suprene Court;

(v) WP.No.24161 of 2018 has been filed by the
Pondi cherry Medical College Students and Parents Association
(for brevity “the Association”) for issuance of Wit of
Certiorarified WMandanus to quash the order passed by the
Governnment of Pondicherry in G O M. No.24 dated 03.07.2018,
prescribing separate annual fee for MBBS students adm tted under
Managenment Quota in Sri Mnakula Vinayagar Medical College and
Hospi tal, Sri Venkat eswara  Medi cal Col |l ege Hospital and
Pondi cherry Institute of Medi cal Sci ences and for a
consequential direction to direct those three institutions, who
were inpleaded as the 6th, 7th and 8th respondents in the wit
petition to collect annual fee from the MBBS students admtted
under the Managenment Quota as per the fee fixed in the order
dated 19.05. 2017, passed by the Governnent of Pondicherry and to
refund the excess annual fee already <collected from the
students; and

(vi) WP.No.19466 of 2020 has been filed by 38
petitioners, who were the students admtted to the MBBS course
during the academ c year 2017-18 in the Pondicherry Institute of
Medi cal Sciences and Sri  Venkateswara Medical College Hospital
and Research Centre, respondents 4 and 5 in the wit petition,
praying for issuance for Wit of Certiorarified Mandanus to
quash the order passed by the Governnent of Pondicherry in
G O Ms. No. 24 dated 03.07.2018, prescribing separate annual fee
for MBBS students admtted under Managenent Quota during the
academ c year 2017-18 in the 4th and 5th respondent-Col | eges and
to direct them to collect annual fee fromthe wit petitioners
for the entire 5-year MBBS course as per the conmon fee fixed by
t he Governnent of Pondicherry in the order dated 19.05.2017, and
refund the excess annual fee collected fromhem
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4. The | earned counsel appearing for the wit petitioners
as well as the respondents submtted that in WP.No.24161 of
2018, filed by the Association of the Institution, all the
Governnental Authorities (except National Medical Comm ssion)
and the Puducherry University are parties and therefore, the
papers filed in the said wit petition by both sides can be
taken up and they woul d make their subm ssions accordingly.

5.W have heard M. Abishek Jenasenan - |earned counsel
for Sri Venkateswara Dental College; M.P.Balavijayan — | earned
counsel for Sri Mnakul a Vi nayagar Medical Coll ege and Hospital;
M. AR L. Sundaresan - |earned Senior Counsel, assisted by
M . Abi shek Jenasenan - | earned counsel for the Pondicherry
Institute of Medical Sciences; M.L.Swam nathan, |earned counsel
and M. Devashish Bahraka, |earned counsel for M.Q Rubina -
| earned counsel for Sri Venkateswara Medical College Hospital
and Research Centre; M.C T.Ranesh - learned Additional
Gover nnent Pl eader (Pondi cherry) for the Governnent of
Pondi cherry; Ms. Shubharanjani Ananth — |earned counsel for the
Nat i onal Medical Conm ssion; M. Rajesh Vivekanandan - |earned
counsel for the Union of India;, M.A V.Bharathi - |earned
counsel for the Puducherry Fee Conmmttee and the Puducherry
University; and M.V.B.R Menon - learned counsel for the
Associ ation and students and carefully perused the materials
pl aced on record.

6.W first take into consideration the |egal position as
regards the regulation of +the fee structure and adm ssion
process in private Medical and Dental Colleges. The correctness
of the decision of the Hon'ble Suprenme Court in Unni Krishnan
J.P. vs. State of Andhra Pradesh [(1993) 1 SCC 645 (SC)] cane up
for consideration before the Hon' ble Suprene Court in T.M A Pai
Foundation vs. State of Karnataka [(2002) 8 SCC 481 (SO)]. It
was pointed out that in the case of Mohini Jain (Mss) vs. State
of Karnataka and O's., [(1992) 3 SCC 666], the challenge was to
a notification of June, 1989, which provided for a fee
structure, whereby for Governnent seats, the tuition fee was
Rs. 2,000/ - per annum and for students from Karnataka, the fee
was Rs.25,000/- per annum while the fee for Indian students
from outside Karnataka, under the paynent category was
Rs. 60, 000/ - per annum It was contended that charging of such a
discrimnated and high fee violated constitutional guarantees
and rights and this challenge was sustained and it was held that
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there was fundanmental right to education in every citizen and
the State was duty bound to provide the education and that the
private institutions that discharge the State's duties were
equally bound not to charge a higher fee than the Governnent

i nstitutions. The Court held that any prescription of fee,
excess of what was payable in Governnent colleges, was a
capitation fee and would, t her ef ore, be illegal. The

correctness of the said decision was challenged in Unni Krishnan
contending that if the ratio in Mhini Jain (Mss) was applied,
the educational institutions would have to be closed down, as
they would be wholly unviable w thout appropriate funds, by way
of tuition fees, fromtheir students.

7.1n Unni Krishnan, the Hon'ble Suprenme Court considered
the conditions and regulations, which the State could inpose in
running of a private unaided/aided and recognized affiliated
educational institutions running professional courses such as
Medi cal Course, Engineering, etc. Further, to consider the
extent to which the fee could be charged by such an institution
and the manner in which adm ssion could be granted, was also
considered. It was held that private unaided recognized/
affiliated educational institutions running of professional
courses were entitled to charge fee higher than that charged by
the Governnment institutions for simlar courses, but such fee
could not exceed the maximum limt fixed by the State. It was
held that commercialisation of education was not perm ssible.
Wth regard to t he private ai ded/ recogni sed/ affiliated
educational institutions, the Court held that the power of
Governnent to frame rules and regulations in the matter of
adm ssion and fee as well as matters in such as regulation of
conditions of fee of teachers and staff. It was further held
that it was obligatory upon the authority granting recognition
to an affiliated institution upon such conditions as were
appropriate to ensure not only an education of requisite
standard, but also fairness and equal treatnment in the nmatter of
adm ssion of students.

8. Then the Court proceeded to fornulate a schene (a) that
a professional college should be established and/or adm nistered
only by a Society registered under the Societies Registration
Act, 1860 or the corresponding Act of a State or by a Public
Trust registered under the Trusts Act or under the Wakfs Act and
that no individual, firm conpany or other body of individuals

https://hcservices.ecourts.gov.in/hcservices/



woul d be permitted to establish and/or adm nister a professional
col l ege; (b) that 50% of the seats in every professional college
should be filled by the nomnees of the Governnent or
university, selected on the basis of nerit, determned by a
common entrance exam nation, and these seats were to be referred
as “free seats” and the remaining 50% seats (“paynent seats”)
should be filled by those candi dates, who pay the fee prescribed
therefor and the allotnent of students against paynent seats
shoul d be done on the basis of inter se nerit determined on the
sanme basis as in the case of “free seats”; (c) that there should
not be no quota reserved for the managenent or for any famly,
caste or comunity, which may have established such a college;
(d)y that it should be open to the professional college to
provi de for reservation of seats for constitutionally
perm ssible classes wth the approval of the affiliating
University; (e) that the fee chargeable in each professiona
col | ege should be subject to such a ceiling as nay be prescribed
by an appropriate authority or by a conpetent Court; (f) that
every State Governnent should constitute a Commttee to fix the
ceiling on the fees charged by a professional college and this
Commttee after hearing the professional colleges, fix the fee
once every three years or at such longer intervals, as it may
think appropriate; and (g) that it would be appropriate for the
University Gants Conm ssion to frame regulations under its Act
regulating the fees that the affiliated colleges operating on a
no-grant-in-aid basis were entitled to charge. The mnority
education institution as well as the Governnent contended that
the schene framed in Unni Krishnan was not warranted.

9.1t was submtted that the cost incurred on educating a
student in unaided professional college was nore than the tota
fee, which was realised on the basis of the fornula fixed in the
scheme and this has resulted in Revenue shortfalls. It was
contended that 50% of the seats are to be given on the basis of
nmerit, determned by conducting a commopn entrance exam nation

and the rate of fee would be mninal. So far as the “paynent
seats” is concerned, it represents the balance nunber, which
woul d cross-subsidize the “free seats”. It was contended that

the schene framed in Unni Krishnan, helped the privileged from
richer urban famlies and it resulted in economc |osses for the
educational institutions concerned and nmade them financially
unvi abl e. Testing the correctness of these subm ssions and the
other subm ssions, the Hon'ble Suprene Court in T.MA Pa
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Foundation, held that the decision in Unni Krishnan, insofar as
It framed the schenme relating to the grant of adm ssion and the
fixing of the fee, was not correct, and to that extent, the said
decision and the consequential direction given to the UGC
Al CTE, Medical Council of India, Central and State Governnent,
etc., were overrul ed.

10.In T.M A Pai Foundation, the Hon' ble Suprene Court
poi nted out that providing good anenities to the students in the
form of conpetent teaching faculty and other infrastructure
costs nmoney and it has to be left to the institution to
determ ne the scale of fee that it can charge fromthe students.
Further, it was pointed out that inasnuch as the occupation of
education is, in a sense, regarded as charitable, the Governnent
can provide regulations that will ensure excellence in education
while forbidding the charging of capitation fee and profiteering
by the institution. It was reiterated that educational
institution should not be established for making of profit,
however, a reasonabl e revenue surplus would be perm ssi bl e.

11.1n Islamc Acadeny of Education vs. State of Karnataka
[ (2003) 6 SCC 697], four questions were framed for consideration
of which, Question No.1 would be of relevance to us nanely,
whet her the educational institutions are entitled to fix their
own fee structure. Wiile answering the said question, it was
held that there can be no fixing of a rigid fee structure by the
Governnent, each Institute nust have the freedomto fix its own
fee structure taking into consideration the need to generate
funds to run the institution and to provide facilities necessary

for the benefit of the students. They nust also be able to
generate surplus and it nust be used for the betternment and
grow h of that educational institution. Each Institute will be

entitled to have its own fee structure and the fee structure for
each Institute nust be fixed keeping in mnd the infrastructure
and facilities available, the investnents nmade, the salaries
paid to the teachers and staff, future plans for expansion
and/or betternment of the institution, etc. There can be no
profiteering and capitation fees cannot be charged. The
surplus/profit that can be generated nust be only for the
benefit/use of that educational institution and cannot be
diverted for any other use or purpose. The Court directed that
in order to give effect to the judgnent in T.M A Pai Foundati on,
the respective State Governnments/concerned authorities shall set
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up, In each State, a Committee headed by a retired H gh Court
Judge, who shall be nomnated by the Chief Justice of that
State. The other nenber, shall be nom nated by the Judge, should
be a Chartered Accountant of reput e. Apart from a
representative of the Medical Council of India or AlICTE
depending on the type of institution, shall also be a nenber and
the Secretary of the State Governnent in which all Medical
Education or Technical education shall be a nenber and Secretary
of the Conmttee. The Conmittee so constituted, was free to
nom nat e/ co-opt another independent person of repute so that
total nunber of nenbers of the Conmittee shall not exceed five.
It was further directed that each educational Institute nust

pl ace before the said Commttee, well in advance of the academc
year, its proposed fee structure. Along with the proposed fee
structure, all relevant docunments and books of accounts nust
al so be produced before the Commttee. The Commttee shall
deci de whether the fees proposed by that Institute are justified
and are not profiteering or charging capitation fee. The
Committee will be at liberty to approve the fee structure or to

propose sone other fee, which can be charged by the Institute.
The fee fixed by the Commttee shall be binding for a period of
three years, at the end of which period, the Institute would be
at liberty to apply for revision. It was further held that once
fees are fixed by the Conmttee, the Institute cannot charge
either directly or indirectly any other anpunt over and above

the anmpbunt fixed as fees. The Governnent was directed to
consider framng appropriate regulations, if not already,
framed, whereunder, if it is found that an institution is

charging capitation fee or profiteering, that institution can be
appropriately penalized and al so face the prospect of losing its
recognition/affiliation.

12.1n P. A lnandar vs. State of Mharashtra [(2005) 6 SCC
537], four questions were taken up for decision pursuant to two
orders of reference, of which, Question Nos.1l, 3 and 4 are
rel evant, viz.,

(i) to what extent, the State can regul ate

the adm ssions nmade by unaided (mnority or non-

mnority) educational institutions? Can the State

enforce its policy of reservation and/ or

appropriate to itself any quota in adm ssions to

such institutions?

(i)
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(ii1) Wiether Islamc Acadeny could have
i ssued guidelines in the matter of regulating the
fee payable by the students to the educational
i nstitutions? and

(iv) Can the adm ssion procedure and fee
structure be regulated or taken over by the
Commttees ordered to be constituted by Islamc
Acadeny?

13. Wil e answering Question No. (i), the allocation of fee
for Non Resident Indian (NRI) was considered and it was held
that a limted reservation of seats, not exceeding 15% my be
made available to NRIs depending on the discretion of the
Managenent subject to two conditions, viz., such seats should be
utilized bona fide by the NRIs only and for their children or
wards and secondly, within the said quota, nerit should not be
given a conplete go-by. Further, the anount of noney, in
what ever form collected from such NRI's, should be utilized for
benefiting students such as from econom cally weaker sections of
the society, whom on well can defined criteria, the educational
institution nmay admt on subsidized paynent of their fee.

14. Wth regard to Question No.(iii), it was held that to
set up a reasonable fee structure is also a conmponent of “the
right to establish and adm nister an institution” within the
meaning of Article 30(1) of the Constitution, as per the |aw
declared in T.MA Pai Foundati on. It was further held that
every institution is free to devise its own fee structure
subject to the limtation that there can be no profiteering and
no capitation fee can be charged directly or indirectly. Thus,
t he question was answered by upholding that every institution is
free to devise its own fee structure, but the sane can be
regulated in the interest of preventing profiteering and no
capitation fee can be charged.

15. While answering Question No.(iv) above, it was held
that the commttees for nonitoring admssion procedure and
determ ning fee structure in the judgnent of Islamc Acadeny is
perm ssible as regulatory neasures ainmed at protecting the
interest of the student comunity as a whole as also the
mnority thenselves in maintaining required standards of
prof essional education on non-exploitative terns in their
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i nstitutions. Thus, the Conmmittee constituted for fixation of
the fee in the Islamc Acadeny stood approved.

16. Wth regard to the functioning of the Conmmttee, it
was pointed out that the Commttee should be nore sensitive and
act rationally and reasonably with due regard for realities.
They should refrain from generalizing fee structures and where
needed should go into accounts, schenes, plans and budgets of an
i ndi vidual institution for the purpose of finding out what woul d
be an ideal and reasonable fee structure for that institution.

17.Bearing in mnd the above |egal position, we now
proceed to consider the controversy raised before us and arrive

at a deci si on.

18. The Governnent of Pondicherry franed the Pondicherry

Private Professional Educational Institutions (Provisions of
Reservati on, Adm ssion of Students and Fixation of Fee)
Regul ations, 2006 (“Regulations” for  brevity). The said
Regul ations was to apply to all private pr of essi onal
institutions inparting professional course of study functioning
within the geographical limts of Union Territory of Puducherry.
Part 1 of the Regulations deals wth “fees”, which is as
her eunder : -
3(a) Fee Committee”, having regards to

the follow ng factors. —

(i) the location of the professional
I nstitutions;

(ii) the nature of the professional
cour se;

(ii1) the cost of |and and buil di ng;

(iv) the available infrastructure;

(v) the expenditure on adm nistration and
mai nt enance,;

(vi) a reasonable surplus required for
growh and developnent of the professional
institution;

(vii) the revenues foregone on account of
wai ver of fee, if any, in respect of students
belonging to the scheduled castes, scheduled
tribes, wherever applicable to the socially and
educational |y backwar d cl asses and ot her
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economi cally weaker sections of the society, to
such extent as shall be notified by the
Governnent fromtine to time; and

(viiti) any other relevant factor, shal
determine the fee or fees to be charged by a
Private Professional Educational Institution.

(b) The Private Professional Educationa
I nstitutions/ Teacher Tr ai ni ng I nstitutions,
shal | propose the structure of fee to be charged
from the students admtted to the institutions
to the Fee Committee constituted hereunder.
There shall be no profiteering and no capitation
fee shall be charged.

4. The Fee Commttee consisting of the
followng nenbers shall be constituted for
approval of the fee structure in Private
Pr of essi onal Educat i onal I nstitutions and
Teacher Training Institutions:-

(a) A Retired Judge of High Court, ... Chairmn

Madras (to be nom nated by the

Chi ef Justice, Hi gh Court Judicature,

Madr as
(b) Chartered Accountant (to be ... Menbers
nom nat ed by the Chairman)
(c) A representative of Al India ... Menber
Council in respect of Health
Medi cal Educati on
(d) A representative of Al India Council ...Menber

for Technical Education (in respect
of Engi neeri ng Educati on)
(e) A representative of National Council ... Menber
for Teacher Education (in respect of
B.Ed. and D. T.Ed.)

() Secretary (Health), Pondicherry and ... Menber
Secretary for Medical Educationa
(9) Secretary (Education), Pondicherry ... Menber

and for Education for Engineering,

B.Ed., and D.T. Ed and ot her Courses

5. Each Private Professional Educational
I nstitutions/ Teacher Training Institutions shal
submt to the Chairman of the Fee Commttee well
i n advance of the academc year, its proposed
fee structure. Along wth proposed fee
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structure attested Xerox copies of the relevant
docunents and books of accounts nust be produced

for scrutiny. Oiginal of the sane nmust be
produced before the Conmttee for scrutiny.
6. Managenent s, having nore than one

col l ege, shall be conpetent to propose different
fee structure for different colleges.

7.1ln  the sanme Private Professional
Educational Institution, different fee structure
may be proposed for different courses.

8. The Fee conmittee shall consider the
proposals and be at liberty to approve the fee
structure or to propose sone other fee which can
be char ged by t he Private Pr of essi onal
Educat i onal I nstitutions/ Teacher Tr ai ni ng
Institutions. The Fee Conmittee shall give the
institution an opportunity of being heard before
fixing any fee or fees. The fees fixed by the
Commttee shall be binding on the above Private
Pr of essi onal Educat i onal I nstitutions and
Teacher Training Institutions for a period of
three years, at the end of which period the

Institutions would be at Iliberty to apply for
revi sion.

9. The approved fee structure shall be
communi cat ed to t he Private Pr of essi ona
Educat i onal I nstitutions/ Teacher Tr ai ni ng

Institutions to the Convenor of Centralised
Adm ssion Commttee and to the University
concerned and shall also be published in such
manner as consi dered appropriate by t he

Comm tt ee.

10. After fixation of fee structure by the
Comm tt ee, t he abovenent i oned Private
Pr of essi onal Educat i onal | nstitutions and

Teacher Training Institutions shall not charge
either directly or indirectly any other anount
over and above the anount fixed as fees. |If any
ot her anount is charged, under any other head or
guise e.qg., donations, the sanme shall anount to

charging of capitation fee. If any Private
Pr of essi onal Educat i onal I nstitution/ Teacher
Tr ai ni ng Institution IS f ound char gi ng
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capitation fees or profiteering, it's
recognition/affiliation shal | be W t hdr awn
forthwith and be appropriately penalised.”

19.1t is not disputed that the Fee Conmittee in terns of
Regul ati on 3 above, has been functioning in the Union Territory
of Pondicherry since 2006 and fee has been fixed for
professional institutions up to 2014-15 and for the academc
years 2015-16 and 2016-17, the Commttee did not fix any fee and
there appears to be sone delay in constitution of the Commttee,
submtting the details etc.

20. The Fee Commttee constituted in terns of Regulation
3, by GO M.No.41 dated 29.03.2004, was asked to continue to
function as per G O Ms.No.2 dated 25.11.2011 in conpliance with
the directions issued by the Hon'ble Suprenme Court in Islamc
Acadeny of Education and later clarified in P.A |Inandar. The
Commttee considered the fees to be fixed for the Medical and
Dental Colleges for the academc years 2015-16, 2016-17 and
2017-18. The Commttee heard the representatives of the
institutions/colleges, who are before us. The colleges were
also visited by the Fee Commttee to collect direct evidence
about the fee structure than what was fixed for the academc
years 2012-13, 2013-14 and 2014-15 and the Conmmttee found that
the increase sought for to be steep and the colleges were not
able to substantiate the request with adequate data. Therefore,
the colleges were directed to furnish the breakup of the total
current fee collected from each student and also directed the
college to supply detailed information with projections for the
three years to substantiate the enhancenent sought for. The
Commttee took note of the proposals, which were placed before
it, the incone calculation chart, the anticipated projection and
details of the fees fixed in the other States. The Commttee
heard the views of +the parents, students, NGs and other
i nterested persons. The feedback received was that the existing
fee itself 1is exorbitant and the colleges are collecting
capitation fee, which is prohibited and they are collecting the
fee in advance for the entire course and collecting one year fee
for six nonth period. The Conmittee analysed the materials
pl aced before it and the Chartered Accountant nenber analysed
the projections given by the Institutions, taking note of the
cost inflation, infrastructure developnent, the consuner cost
inflation index and the requirenents to be made by the
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Institutions by developing their infrastructure and nore
| nportantly, the interest and welfare of the student community,
which was considered to be paranount. After considering all the
rel evant informations as nentioned, the Commttee cane to the
conclusion that an increase of 32% is permissible on the fee
fixed by the earlier Conmttee for the previous academ c years.
Accordingly, the Commttee proceeded to fix the fee for the
three Medical Colleges before us and the Dental Colleges. O her
directions were issued to the institution not to collect any
kind of fee wunder any guise except the fee fixed by the
Committee. The Government of Pondicherry by order dated
19. 05. 2017, notified the permssible fee fixed by the Commttee.
Subsequently, the Conmttee nmet on 12.07.2017 to discuss
regarding fixation of fee for the Under G aduate Medical/Denta
Col l eges for the academ c year 2017-18 for the Managenent Quota
only. In the proceedings of the Conmttee, it has been recorded
that the Fee Committee by its proceedings dated 23.03.2017,
fixed the fee for the Undergraduate Courses in NMBBS/ BDS/ B. Sc.
(Nursing) in Private Self-financing Medical/Dental and Para
Medi cal Nursing Colleges of the Union Territory of Pondicherry.
The fee as fixed by the Conmittee in its proceedings dated
23.03. 2017, does not mneke any difference between the students
who were admtted wunder the Mnagenent Quota and students
adm tted under the Governnment Quota as before.

21.1t was recorded that the Governnent of Pondicherry by
|l etter dated 23.06.2017, infornmed the Conmittee that so far the
fee for the students admtted under the Managenent Quota for the
uG Medi cal / Dent al Cour ses in Private Sel f fi nanci ng
Medi cal /Dental Colleges in the Union Territory of Pondicherry
was not fixed. Therefore, the request nade by the Governnent of
Pondi cherry in their letter dated 23.06.2017, for fixing the
fees for the students admtted in the Managenent Quota was taken
up for consideration. The request made in the letter dated
23.06. 2017 was that the Fee Committee took note that two of the
Private Medical Colleges submitted their proposals wth a
request to revise the earlier fee fixed by the Conmttee for the
UG Courses on 23.03.2017. The sane request was reiterated by
the CGovernnent of Pondicherry in their letter dated 29.06.2017.
Accordingly, the Fee Commttee took up the matter for discussion
and pointed out that insofar as the fee fixed by the Commttee
on 23.03.2017 is concerned, it has becone final and the fee has
been fixed, after <considering all the relevant details and
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particulars furnished by the Governnment and the Managenent of
the Colleges and after taking note of the views of the parents
and t he students, it was deci ded not to
revoke/ revi ew nodi fy/ change/alter the fee already fixed by the
Committee on 23.03.2017. Thereafter, the Conmttee proceeded to
consider the request of the Governnment of Pondicherry and the
Managenents of the Self-financing Colleges for fixing the fee
for the students to be admtted under the Managenent Quota from
t he academ c year 2017-18 onwards.

22. The representatives of the three Medical Colleges
attended the neeting, who sought for enhancenent of the fee
fixed by the Commttee on 23.03.2017 by reviewing the sane, but
they were clearly infornmed by the Commttee that there can be no
review nodification of the fee fixed by the Comittee on
23. 03. 2017. As far as the students to be admtted under the
Managenent Quota from the academ c year 2017-18 is concerned,
the Commttee found the details, particulars and data furnished
by the Managenent of the Colleges were inadequate and all the
three Medical Colleges agreed to submt particulars/details/
data, which were not readily available with them at that point
of tinme. Therefore, the Commttee took a decision to tentatively
fix the fee with regard to the Managenent Quota, which was
accepted by all the three Medical Colleges. I nsofar as the
Dental Colleges, which had also nmde simlar request for
increase in the fee and follow the pattern adopted in the State
of Tam | Nadu, the sane was considered, the nenbers of the
public and parents of the wards were heard, who stated that
there should not be different fee for students admitted under
Governnment Quota and under Managenent Quota. The teaching
faculty of the Self-financing Professional Colleges requested
the fee should be hiked or &else, they would l|lose their
enpl oynent . The Comm ttee considered the request and al so took
note of the report of the Tam| Nadu State Fee Conmttee and
found that even in the State of Tam | Nadu, no separate fee was
fixed for Mnagenent Quota and Governnent Quota till the
academ c year 2016-17 and only from the academ c year 2017-18,
the different fee was fixed for the Governnent Quota and the

Managenent Quot a. The Commttee noted the views expressed by
the Expert Menber (Chartered Accountant) that the fee pattern
followed in Tam!l Nadu is first fixing the fee for the

Governnment Quota and thereafter, increasing the same three tines
for the Managenent Quota and by six tines for the NRI Quota.
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Therefore, the Commttee decided to adopt the said pattern
tenporarily, since the admssions wre to be done and
accordingly, the tentative fee for the academ c year 2017-18 for
t he Managenment Quota and NRI Quota was fixed. It was made clear
that the students, who were already admtted before the academ c
year 2017-18 shall be governed by the fee structure fixed by the
Conmittee in its order dated 23.03.2017. So far as the fee
fixed for the Managenent Quota for the academ c year 2017-18 is
concerned, it was nade clear that it was only a tentative
fixation and the final fee would be fixed after evaluating the
necessary particulars, proposals, data, information etc., from
the coll eges. To the said effect, the Mnagenent of the
Col | eges al so gave a Letter of Undertaking. In addition to the
fee fixed, the educational institutions were permtted to
col l ect an anmount of Rs.50,000/- per student towards devel opnment
f ees. The students were directed to be covered under the
Students Group | nsurance Schene.

23. Pursuant to the decision of the Fee Commttee dated
12.07. 2017, the CGovernnent of Pondicherry notified the tentative
fee for the academ c year 2017-18 for the Managenent Quota and
the NRI Quota. The Fee Commttee was re-constituted vide
G O Ms. No. 13 dated 10.08.2018. The Governnent of Pondicherry by
letter dated 23.06.2017 requested the re-constituted Fee
Committee to fix the fee structure for UG Medical and Dental
Courses for the students to be selected under the Managenent
Quota. The Committee took note of the tentative fixation of fee
done by proceedings dated 12.07.2017, and took note of the
undertaki ng given by the students stating that the earlier fee
was only a tentative fee. The Committee took note of the
request made by the three colleges, their audited statenment of
accounts, the cost incurred for each student for inparting
education, took note of the inspection reports prepared by the
previous Commttee and after conprehensive inspection of the
previous Comrittee fixed the fee at Rs.12 Lakhs per annum for
Managenment Quota seats and Rs.20 Lakhs per annum for NRI Quota
for all the three Medical Colleges for the academ c years 2017-
18, 2018-19 and 2019-20. The colleges were also permtted to
collect Rs.50,000/- per student towards developnment charges.
The Committee pointed out that insofar as students, who have
already admtted with the annual fee of Rs.12 Lakhs/15.50 Lakhs
for the academ c year 2017-18, further a sum of Rs.3.5 Lakhs
woul d be payable by those students at the rate of Rs.50,000/-
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per senester conmencing from I1l Senester. This was to enable
the students to pay the difference in equal instalnents in order
to ease their burden. The Governnment by G O M. No.24 dated
03.07.2018, notified the fee fixed by the Conmmttee for the
Managenent Quota seats and NRI Quota seats for the academc
years 2017-18, 2018-19 and 2019- 20.

24. The students, who were admtted for the MBBS Course
during the academc year 2016-17, filed wit petitions 1in
W P. Nos. 23732 of 2017, 9472, 10550, 13039 and 16924 of 2018
contending that the denand of fees over and above the fee fixed
by the Conmttee vide proceedings dated 23.03.2017, as notified
by the Government on 19.05.2017, cannot be collected. By comon
order dated 18.07.2019, it was held that the fee fixed by the
Committee in its proceedings dated 23.03.2017, shal | be
applicable for the academ c year 2016-17 and the excess fee paid
by the students shall be refunded. Revi ew applications were
filed by the Colleges in Review Application Nos.194 to 198 of
2019 and 8 of 2020 and they were dism ssed by comon order dated
28. 04. 2021. The Colleges filed Special Leave Petitions before
the Hon' ble Suprene Court challenging the order of the Division
Bench dated 18.07.2019 and the order in the Review Applications
dated 28.04.2021, and the matter i s pendi ng.

25.As nentioned above, the colleges are before us
chall enging the Governnent Oder dated 19.05.2017, fixing the
fees in terns of the proceedings of the Commttee dated
23.03.2017 and the tentative fee fixed by proceedings dated
19. 07. 2017. The Association and the students are aggrieved by
the fee fixation order in GO M.No.24 fixing differential fee
for students admtted under the Managenent Quota and NRI Quota
and to direct the Managenent to collect the fee in terns of the
Government Order dated 19.05.2017, and refund the excess anount.

26. The | earned counsel appearing for the Association and
the students submitted that the fee, which has been notified by
the Governnment in GO M.No.24 is nore than the fee notified by
order dated 19.05.2017. It is submtted that the fee was fixed
for the academ c year 2016-17 ranging from Rs.2.99 Lakhs to
Rs.3.99 Lakhs and the proceedings of the Fee Commttee dated
23.03. 2017 does not meke any distinction between the State Quota
and Managenent Quot a. Subsequently, by order dated 19.07.2017
a provisional fee of Rs.12 Lakhs was fixed from the academc
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year  2017-08. Thereafter, the final fee was fixed by
G O Ms.No.24 and the students, who were previously admtted
under the Managenent Quota were directed to pay the differenti al
fee. It is submtted that the annual fees fixed for the
Managenent Quota seats have been preferred in an ad-hoc and
arbitrary manner w thout taking into account the variations and
the actual cost/expenditure incurred by the three Medical
Col | eges. The fixation done in GO M.No.24 is in violation of
the directions issued by the Hon' ble Supreme Court of India,
which had directed to assess the fee structure for each
institution separately and there cannot be a wuniform fee
structure. Before the Fee Commttee took a decision vide
proceedi ngs dated 23.03.2017, all the stakeholders including the
parents, students, NGOs and other interested were heard and in
addition, the institutions were also heard and the facilities
and the infrastructure was exam ned after whi ch, t he
reconmendation was made on 23.03.2017, which fructified in
Governnment Order dated 19.05.2017, which does not state that it
is applicable only to the Governnment Quota seats. However, when
the tentative fees was fixed by proceedings dated 12.07.2017, in
the recommendation dated 19.06.2018, the exercise undertaken by
the Fee Committee before passing the proceedings dated
23.03. 2017 was not done and the fee has been arbitrarily fixed
w t hout hearing the stakehol ders such as parents, students, NGOs

etc. The denial of opportunity to the stakeholders to
participate in the deliberation of the Fee Commttee before the
above decisions were taken, is a clear violation of the

directions issued by the Hon'ble Suprene Court in S . L.P.(QO
No. 41475 of 2017 dated 22.12.2017 (Sucheta Das Das vs. State of
Mahar astra). Further, it is submtted that it is not clear as
to how the final fee was fixed by the Commttee by proceedi ngs
dated 19.06.2018 in the absence of appropriate material and data
and such fixation is arbitrary and unreasonabl e. Further, the
interim fee was fixed by proceedings dated 12.03.2017 by nerely
mul tiplying the existing fee by a factor of 3 w thout assessing
the cost that wll be incurred by the respective Medical
Colleges in inparting education to the students. The procedure
adopted is in «clear violation of Regulation 3 of the
Regul ati ons, which has prescribed the factors to be considered
by the Fee Commttee while determ ning and approving the annua

fee and while doing so, the source of paynent whether it is
Governnment Quota or Managenent Quota is not a relevant factor

Further, the Regulations does not enpower to fix separate fee
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for students admitted under Managenent Quota alone and
therefore, the Governnent order in GO M.No.24 is liable to be
set asi de.

27.1t is further submtted that the Medical Council of
India, presently the National Medi cal Comm ssion has not
prescri bed separate standards of education for Governnent Quota
and Managenent Quota and to demand differential fee fromthe two
categories of students irrespective of the quota under which,
they were admtted is illegal. The fixation of separate fee for
Governnment Quota and Managenment Quota has no rationale or nexus
to the objects sought to be achieved and it is violative of

Article 14  of t he Constitution of I ndi a. The said
classification is an unr easonabl e classification, it is
discrimnatory and arbitrary. Further, the |earned counsel has

referred to the observations made by the Division Bench in its
order dated 18.07.2019 in WP. Nos.23732 of 2017 etc., batch that
fixing differential fee would run contrary to the decision of
t he Hon' bl e Suprene Court in P.A |Inandar.

28. The report of the Admi ssion Fee Regulatory Conmittee
For Professional Colleges in Kerala, wth regard to the fee for
MBBS Course for the academc year 2017-18, shows that the
students have been classified only into tw categories, i.e.,
85% of the students are under Governnent Quota and 15% under NRI
Quota. The annual fee structure notified by the State of
Kar nataka would show that the fee fixed by the Governnent of
Pondi cherry is far and excess of the fee fixed in the said
State. Further, when conpared to the fee fixed by the Tam | Nadu
Fee Fixation Commttee wth that of the fee fixed by the
Pondi cherry Fee Conmittee would show that the fee is
unr easonabl e. El aborate reference was made to the fixation of
fee by Kerala Fee Fixation Comrmittee to buttress the subm ssion
that the exercise undertaken by the Pondicherry based on the
recommendati on  of the Fee Committee is arbitrary and
unr easonabl e.

29. At the commencenent of the hearing, the colleges
rai sed an objection with regard to the maintainability of the
wit petition by the Association. It was submtted that the
Associ ation was registered initially with seven nenbers and the
children of none of those nenbers were students of any of these
institutions, who were admtted in the academ c year 2017-18.
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Therefore, it was contended that the Association cannot espouse
the case of the students, who were admtted in 2017-18, the
Associ ati on does not have |ocus standi. Responding to the said
prelimnary objection, it is submtted by the I|earned counsel
that the Association conprised only of parents of Mdica
students who are presently undergoing Medical Courses in the
Medical Colleges situated in Pondicherry and it being a
regi stered body, consisting only of parents of Medical students,
it is entitled to protect the interest of all its nenbers and
their dependants. Further, it is submtted that since such
techni cal objection was raised, the students have independently
filed WP.No.19466 of 2020 for the very sanme relief as sought
for by the Association and the wit petition was also tagged
along with the batch of cases. Therefore, it is submtted that
t he objection regarding |ocus standi has to necessarily fail.

30.It is reiterated that nowhere in the report of the Fee
Commttee dated 23.03.2017, it has been stated that it 1is
applicable only to Governnent Quota seats. That apart, the fee
which has been fixed is abnormally high and there is no
rationale for fixing such fee and the exercise undertaken by the
Commttee before fixing the fee vide proceedings dated
23.03.2017 was not followed, the stakeholders were not heard
arbitrary exercise has been done resulting in illegal fee
fixation orders. Further, it is submtted that after the expiry
of the wvalidity of the order of the Fee Conmttee dated
23.03.2017, the Governnment of Pondicherry has notified and
revised the annual fee for MBBS Course w thout any distinction
for Government Quota and Managenent Quota for a period of three
years in G O M. No.39 dated 15.07.2017 based on the proceedi ngs
of the Fee Committee dated 19.05.2017. Therefore, there is no
vacuum or discontinuity in preventing and notifying the annual
fee amount from the year 2016-17 up to 2021-22 either by the
Governnment or by the Fee Commttee. Wth the above contention
the |l earned counsel submtted that the GO Ms.No.24 is liable to
be set aside and the excess fee collected from the students is
to be refunded.

31. As nentioned above, the first set of wit petitions
namely, WP.Nos.19135/2017, 19136/2017 and 19137/ 2017 have been
filed by Sri Venkateswara Dental and Medical College Hospital.
The prayer sought for in WP.Nos.19135 and 19137 of 2017 are
identical, questioning the fee fixation order dated 19.05.2017.
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The prayer sought for in WP.No.19136 of 2017 is to quash the
order dated 19.07.2017 by which the Governnent inplenented the
decision of the Fee Commttee fixing tentative fee for the
Managenent Quota seats.

32. The chall enge to the Governnment Order dated 19.05. 2017
is on the ground that the fee fixed is contrary to the
directions contained in the judgnents of the Hon' ble Suprene
Court in Islamc Acadeny of Education, P.A Inandar and Modern
Col | ege and Research Centre vs. State of Madhya Pradesh [(2010)
14 SCC 186]. It is further submitted that the fee fixation
order dated 19.07.2017 fixing a tenporary fee w thout reference
to the relevant considerations and also the fee fixed by the
Tam | Nadu Fee Conmittee is arbitrary. Further, it is contended
that the order is arbitrary and ultravires in so far as it does
not make any distinction between the Mnagenent Quota and
Governnment Quota seats. Further, it is submtted that the order
dated 19.05.2017 is arbitrary as it is based on the Fee
Commttee report dated 23.03.2017 which only adapted the fee
fixed by the Tam | Nadu Fee Commttee by increasing the existing
fee by 32% without taking into account the relevant capital
expenditure towards |and and building and other infrastructures
and expenses which are reflected in the accounts and financi al
statenents which were furnished by the petitioner. Wth regard
to the challenge to the Governnent Oder dated 19.07.2017 is
also identical to that of the challenge made in other two wit
petitions.

33. The argunent of the |earned counsel appearing for the
Institution is that the decision of the Fee Conmttee in its
proceedi ngs dated 23.03.2017 fixing the fee for the MBBS course
was only for the Governnent Quota seats. This factual position
becone clear on perusal of the proceedings of the Fee Conmittee
dated 12.07.2017, wherein decision was taken to fix a tentative
fee for the Managenent Quota seats. Mich reliance was placed on
the letter witten by the Governnent of Puducherry dated
23.06.2017 informng the Committee that the fee for the
Managenment Quota was never fixed earlier and a request was nade
to fix the fee for the Managenment Quota seats. This argunent is
sought to be substantiated by referring to the counter affidavit
filed by the Governnment of Puducherry in WP.No.23732 of 2017
wherein they had stated that no separate fees fixed for the
students admitted under Managenment Quota in the MBBS course up
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to the year 2016-17. The Medical Colleges have fixed their own
fees structure and notified the sanme in the website of the
respective Institution before comrencenent of admission. It was
therefore submtted that the candi dates/students who decided to
join the Institutions were aware of the separate fees structure
for the Managenent Quota seats and were admtted by the Coll eges
by paying the fees as fixed by the Colleges. It was further
stated that during the year 2017-18 while fixing the fees
structure for Post Gaduate Medical/Dental courses, the Fee
Conmttee directed to follow the sanme fees structure avail able
in Tam | Nadu as a tenporary neasure until the Fee Committee
nmeets and fixes the fees structure finally. Therefore, the
Governnment of Puduchery issued an order dated 14.05.2017 fixing
the separate tenporary fees structure for Post Gaduate
Medi cal / Dental courses wunder Managenent Quota and Governnent
Quot a. The said fees structure was further tenporarily revised
by order dated 24.05.2017 and subsequently finalized in
G O Ms. No. 8 dated 22.03.2018. It is further stated that while
fixing the fees structure for Under Gaduate courses for the
year 2017-18, the Fee Committee in its neeting dated 19.06.2018
fixed the fees structure for Managenent/NRI Quota for the years
2017-18, 2018-19 and 2019-2020.

34. The argunent of the |earned counsel appearing for the
students and the Association is that nowhere in the proceedi ngs
of the Fee Commttee dated 23.03.2017 or in the Governnment Order
dated 19.05.2017, there is any indication that the fee fixed is
only for CGovernnent Quota seats and in the light of the decision
of the Hon' ble Suprenme Court, differential fee cannot be fixed.

35. The contention rai sed on behalf of the Associ ati on and
the students first needs to be tested for its correctness on

facts. It is only thereafter it has to be seen as to whether a
differential fee can be fixed for the Governnent Quota seats and
t he Managenent Quota seats. Before we do so, we should clear

t he doubts/contentions raised about the effect of the judgnent
of the Division Bench in WP.No.23732 of 2017, etc. batch dated
18. 07. 2019. In the said wit petitions, the students of the
Institution before us challenged the circulars issued by the
respective Institutions demandi ng paynent of fee for 2018-19 and
to direct the Institutions to abide by the proceedings of the
Fee Committee dated 23.03.2017 and not to demand fee as per the
tentative fee fixed by Government Order dated 19.07.2017 and the
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final fee fixed by G O M. No.24 dated 03.07.2018. The Division
Bench in its judgnent and order dated 18.07.2019 did not decide
the correctness of the Governnment fee order dated 19.07.2017 or
the correctness of the final fee fixation order in G O M. No. 24
dated 03.07.2018, which are inpugned before us and these wit
petitions were delinked and ordered to be heard separately.
Therefore, the Association/ Students can place no reliance on the
observations contained in the said judgnent dated 18.07.2019 to
substantiate these contentions in this batch of cases.

36. The Association, petitioner in WP.No.24161 of 2018
state that it is a registered Association conprising of nedica
students and their parents as nenbers which was fornmed with the
object to pronote and develop the welfare of the nedica
students studying in various Medical Colleges in the Union
Territory of Puducherry. The Association states that the anount
payabl e by medical students for the various courses offered by
the Colleges is one of the prime concern of the Association.
Adm ttedly the Association was registered only in the year 2018
and the challenge in WP. No. 24161 of 2018 is only with regard to
the fixation of differential fee in GO M.No.24 for Medical
Coll ege students in the three Medical Colleges and for a
consequential direction to collect the fee only in accordance
with the Governnent Order dated 19.05.2017. It may be true that
in all cases the students cannot be conpelled to approach the
Court especially when they are pursuing their education and
litigating against the Institution in which they are studying
may lead to certain other problens. Nevertheless if the parents
of those students were aggrieved by the fee structure, nothing
prevented them from seeking appropriate relief Dbefore the
appropriate forum or approach the Court to vindicate their
gri evances. Admttedly no such attenpt appears to have been
done by any of the parents of those students who were admtted
based on the fees structure fixed in GO M. No.24. |In fact when
the tentative fee was fixed by the Fee Conmittee which was
notified by the Government Oder dated 19.07.2017 the students
were informed that the fee fixed is tentative and subject to
nodi fication and all the students have executed letters of
undertaking agreeing that the fixation of fee by Governnent
Order dated 19.07.2017 is only tentative.

37. Thus the larger question would be as to whether the
Associ ation or the students can now take a stand that they are
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not required to pay the fee as fixed in G O M. No.24 and the fee
whi ch was fixed by the Governnent Order dated 19.05.2017 has to
be adopted. This argunent is predicated on the subm ssion that
the Governnment Order dated 19.05.2017 fixing the fee does not
di stingui sh between Governnment Quota seats and Managenment Quota
seats and therefore the said order would be applicable to the
petitioners in W P. No. 19466 of 2020 and consequently,
G O Ms5. No. 24 has to be struck down. The argunent nmade on behal f
of the students and the Association is difficult to accept for
the reason that when the proceedings of the Coonmttee was passed
on 23.03.2017, no fees structure was fixed for the Managenent
Quota  seats. Thi s fact cannot be deni ed by t he
students/ Association as at the relevant tinme, it is the
respective Institutions which had fixed their fee and notified
in their website. The Government in no uncertain terns infornmed
the students that the tuition fee payable by them shall be the
fee as notified by the respective Institution. Therefore, it
will be too late for the students to now state that the fee
fixation order date 19.05.2017 has to be uniformy applied for
all category of seats when the factual position was otherw se.
This aspect gets fortified on reading the Conmttee's order
dated 12.07.2017. The Committee has specifically recorded that
the Governnent of Puducherry dated 23.06.2017 had addressed the
Commttee stating that till that date the Commttee has not
fixed the fee for Mnagenent (Quota for Under G aduate
Medi cal / Dental courses in Private Self Financing Medical/Dental
Colleges in the Union Territory of Puducherry. This has been
reiterated by the Governnment of Puducherry by letter dated
29.06. 2017. Thus, it cannot be disputed that prior to 23.06.2017
there is nothing on record to show that the Fee Commttee had
fixed the fee for the Managenent Quota seats and for the first
time, the issue was taken up for consideration in the neeting of
the Fee Conmttee held on 12.07.2017. Further, CENTAC took over
the entire adm ssion process by way of Centralized Counseling
from the academ c year 2017-18 and it is only from the said
academc, the Fee Commttee fixed the fee for the Managenent
Quota and NRI Quota seats. The Association/petitioners would
fault the procedure adopted by the Commttee that tentative fee
fixation had no validity in the eye of law, differential fee
coul d never have been fixed as it would fall foul of the dictum
in T.MA Pai Foundation and Islamc Acadeny and the exercise
whi ch was done by the Conmittee before passing the order dated
23.03. 2017 was not followed, stakeholders were not heard and an
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adhoc fee has been fixed by nerely following the pattern in
Tam | Nadu.

38.In Islam c Acadeny of Education, the Hon'ble Suprene
Court pointed out that there can be no fixing of a rigid fees
structure by the Governnent, each Institute nust have the
freedomto fix its owmn fees structure taking into consideration
the need to generate funds to run the Institution and to provide

facilities for the benefit of the students. The Institutions
shoul d al so be able to generate a surplus which nust be used for
the betterment and growh of the educational institutions. In
no uncertain terns, it was held that there can be no
profiteering and capitation fee cannot be charged. The Court

proceeded to issue directions to give effect to the judgnent of
T.M A Pai Foundation's case by constituting a Commttee headed
by a retired High Court Judge who shall be nomnated by the

Chief Justice of that State. Each educational institution was
required to place before the Commttee, well in advance of the
academ c year, its proposed fees structure. Along with the
proposed fees structure all relevant docunents and books of
accounts nust also be produced before the Committee for their
scrutiny. The Commttee shall then decide whether the fees
proposed by the Institution are justified and are not
profiteering or charging capitation fee. The Commttee wll be
at liberty to approve the fees structure or to propose sone

ot her fees structure which can be charged by the Institution and
the fee fixed by the Commttee shall be binding for a period of
three years.

39.1n P.A Inandar, the Hon'ble Suprene Court sounded a
note of caution to Fees Conmttees as the petitioner therein had
severely criticized the functioning of some of the Conmttees so
constituted stating that some of the Commttees have indulged in
assum ng such powers and perform ng such functions as were never
given or intended to be given to them by Islamc Acadeny.
Certain decision of the Commttee were subjected to serious
criticism by pointing out that the fees structure approved by
them was abysmally | ow which has rendered the functioning of the
Institution alnost inpossible or nade the Institution to run
into losses. Further the Court noted that in sonme of the
Institutions, the teachers have left their jobs and mgrated to
other Institution as it was not possible for the Managenent to
retain talented and highly qualified teachers against the fee
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permtted by the Conmttees. It was pointed out that the
retired H gh Court Judges heading the Conmttees are assisted by
experts in Accounts and Managenent may al so have the benefit of
hearing the contending parties. Thus, it was observed that the
Committees, so long as they remain functional shall be nore
sensitive to act rationally, reasonably and with due regard to
realities. They should refrain from generalizing the fees
structure and whenever needed should go into accounts, schenes,
pl ans and objects of an individual Institution for the purpose
of finding out what would be an ideal and reasonable fees
structure for that Institution. Further, it was made clear that
in case of any individual Institution, if any of the Commttees
is found to have exceeded its powers by unduly interfering in
adm nistration and financial matters of the wunaided of the
Private Professional Institutions, the decision of the Commttee
being quasi-judicial in nature wuld always be subject to
judicial review Thus, the challenge to the setting up of the
two Commttees, to regulate the adm ssion and the fees structure
was rejected.

40.1n Pramati Educational & Cultural Trust vs. Union of
India [WP(C)No.416 of 2012, dated 06.05.2014], the challenge
was to the validity of Article 15(5) of the Constitution as
inserted by the Constitution (N nety-third Amendnent) Act, 2005
with effect from 20.01.2006 and on the validity of Article 21A
of the Constitution inserted by the Constitution (Eighty-Sixth
Amendnent ) Act, 2002 with effect from 01.04.2010. Article 15(5)
of the Constitution enables the State to nmake a specia
provision, by law, for advancenent of socially and educationally
backward cl asses of citizens or for the Schedul ed Castes and the
Schedul ed Tribes insofar as such special provisions relate to
their adm ssion to educational institutions including private
educational institutions, whether aided or unaided by the State,
other than the mnority educational institutions referred to in
Clause (1) of Article 30 of the Constitution.

41. The constitutional validity of Article 15(5) of the
Constitution was considered by the Constitution Bench of the
Hon' ble Suprene in Ashoka Kumar Thakur vs. Union of India
[(2008) 6 SCC 1] and the clause was held to be valid and does
not violate the "basic structure” of the Constitution so far as
it relates to the State-maintained institutions and aided
educational institutions. The question whether Article 15(5)
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was constitutionally wvalid, insofar as "private unai ded"
educational institutions were concerned, the question was |eft
open and this issue was decided in Pramati Educational &
Cul tural Trust.

42. The Two substantial questions of law, which were
referred to in Pramati Educational & Cultural Trust, were (i)
whether by inserting Cause (5) in Article 15 of the
Constitution (N nety-third Anendnent) Act, 2005, Parlianent had
altered the basic structure or framework of the Constitution;
and (ii) whether by inserting Article 21A of the Constitution
(Ei ghty-Sixth Amendnent) Act, 2002, Parliament had altered the

basic structure of franmework of the Constitution. Wi | e
answering the first question, the Hon' ble Suprenme Court took
note of the Statenment of bjects and Reasons of the Bill, which

after enactnent becane the Constitution (N nety-third Amendnent)
Act, 2005 and it was observed that the object is to provide
equal opportunity to a large nunber of students belonging to the
socially and educationally backward classes of citizens or for
the Scheduled Castes and the Scheduled Tribes to study in
educational institutions and equality of opportunity is also the
object of Clauses (1) and (2) of Article 15 of the Constitution
and accordingly, it was held that Cause (5 of Article 15 of
the Constitution is not an exception or a provision overriding
Article 15 of the Constitution, but an enabling provision to
make equality of opportunity promsed in the preanble in the
Constitution a reality.

43. The next question, which was considered was whether
Article 15(5) of the Constitution has destroyed the right under
Article 19(1)(g) of the Constitution to establish and adm nister
private educational institutions. Noting the decision in
T.M A Pai Foundation, wherein it was held that the establishnent
and running of an educational institution “is occupation” within
the neaning of Article 19(1)(g) of the Constitution, took note
of paragraph 20 of the mpjority judgnment while dealing with the
four conponents of the rights under Articles 19 and 26(a) of the

Constitution in respect of private unaided non-mnority
educational institutions. The observations made therein were
noted wherein, It was held that unai ded pr of essi onal

institutions are entitled to autonony in their admnistration
while, at the sanme tine, they do not forego or discharge the
principle of nerit and therefore, it would be permssible for
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the University or the Governnent, at the tinme of granting
recognition, to require a private wunaided institution to
provide for "merit-based" selection while, at the sane tineg,
giving the managenent sufficient discretion in admtting
st udent s. It was held that this can be done through various
nmet hods. For instance, a certain percentage of the seats can be
reserved for adm ssion by the managenent out of those students,
who have passed the commobn entrance test held by itself or by
the State/University and have applied to the college concerned
for adm ssion, while the rest of the seats may be filled up on
the basis of counselling by the State Agency. It was further
pointed out that this will incidentally take care of poorer and
backward sections of the society and the prescription of
percentage for this purpose has to be done by the Governnent
according to the local needs and different percentages can be
fixed for mnority wunaided and non-mnority wunaided and
prof essi onal colleges and the same principles may be applied to
ot her non-professional but wunaided educational institutions
viz., graduation and post-graduati on non-professional colleges
or institutes.

44. After noting the said decision, it was pointed out
that the content of the right under Article 19(1)(g) of the
Constitution to establish and admnister private educational
institutions, as per the judgnent in T.MA Pai Foundation,
includes the right to admt students of their choice and
autonony of admnistration making it clear that this right and
autonony will not be affected if a small percentage of students
bel onging to the weaker and backward sections of the society
were granted freeships or scholarships, if not granted by the
Governnent. Thus, it was held that the identity of the right of
private educational institutions under Article 19(1)(g) of the
Constitution was not to be destroyed by adm ssions from anongst
educationally and socially backward classes of citizens as well
as the Schedul ed Castes and the Schedul ed Tri bes.

45. Fur t her, the Hon'ble Suprene Court in Pramati
Educational & Cultural Trust noted the decision in P.A |nandar
and observed that in the said decision, the Hon'ble Court was of
the view that the judgnment in T.MA Pai Foundation held that
there was no power vested on the State under Article 19(6) of
the Constitution to regulate or control admssions in the
unai ded educational institutions so as to conpel themto give up
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a share of the available seats to the State or to enforce the
reservation policy of the State or available seats in unaided
professional institutions. After noting paragraph 125 in
P.A Ilnandar, it was held that the appropriation of seats by the
State for enforcing a reservation policy was not a regulatory
measure and not reasonable restriction within the neaning of
Article 19(6) of the Constitution, as there was no provision
other than Clause (6) of Article 19 of the Constitution under
which the State could in any way restrict the fundanental right
under Article 19(1)(g) of the Constitution. It was thus,
pointed out that Clause (5) in Article 15 of the Constitution
vests power on the State, independent of and different fromthe
regul atory power under Cl ause (6) of Article 19 and the Hon'ble
Court proceeded to exam ne whether this new power vested in the
State which enables the State to force the charitable el enent on
a private educational institution destroys the right under
Article 19(1)(g) of the Constitution. After noting that C ause
(5) of Article 15 was inserted to enable the State to nmake a | aw
maki ng speci al provisions for admssion of socially and
econom cally backward classes of citizens or for the Schedul ed
Castes and Schedul ed Tribes for their advancenent and to a very
limted extent affected the voluntary elenent of this right
under Article 19(1)(g) of the Constitution and therefore,
rejected the contention of the colleges that the identity of
their right under Article 19(1)(g) of the Constitution has been
destroyed by C ause (5) of Article 15 of the Constitution.

46. Further, it was held that the power in Cause (5) of
Article 15 of the Constitution is a guided power to be exercised
for the limted purposes stated in the clause and as and when a
law is nmade by the State in purported exercise of the power
under Article 15(5), the Court wll have to exam ne and find out
whether it is for the purposes of advancenment of any socially
and educationally backward classes of <citizens or for the
Schedul ed Castes and the Schedul ed Tri bes and whether the law is
confined to admssion of such socially and educationally
backward classes of citizen or for the Schedul ed Castes and the
Scheduled Tribes to private educational institutions, whether
ai ded or unai ded. The Hon'ble Court rejected the contention
that Article 15(5) of the Constitution fails to nmake a
distinction between aided and unaided educational institutions
and those alike and it was held that in doing so, it is not
violative of Article 14 of the Constitution.
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47. The exclusion of mnority institutions referred to in
Clause (1) of Article 30 was held to be justified. The
contention of the institutions that excellence would be
conprom sed by adm ssion from anongst the backward classes of
citizens and the Scheduled Castes and the Scheduled Tribes in
private institutions was rejected as being contrary to the
preanble of the Constitution which pronmses to secure to all
citizens "fraternity assuring the dignity of the individual and
the unity and integrity of the nation". Accordingly, it was
hel d that none of the rights under Articles 14, 19(1)(g) and 21
of the Constitution have been abrogated by clause (5) of Article
15 of the Constitution and the view taken by Hon' ble Bhandari,
J. in Ashoka Kumar Thakur that the inposition of reservation on
unaided institutions by the N nety-third Anmendnent abrogated
Article 19(1)(g) was held to be not correct and the insertion of
Clause (5) of Article 15 of the Constitution was held to be
val i d.

48. Thus, the distinction between the State Quota, which
are popularly known as “free seats” and the Managenent Quota has
been held to be constitutionally perm ssible consequent upon the
insertion of Clause (5) in Article 15 of the Constitution.
Thus, the Association and the students cannot contend that there
can be no distinction in the seats by earmarking a specific
guota for the Government and renmaining for the Managenent. That
apart, in the Union Territory of Puducherry, ever since the
private unaided Medical Colleges were established, there were
two category of seats nanely, the Governnent QQuota seats and
Managenent Quota seats and there were two fee structures. This
Is clear from the Pondicherry Private Professional Educational
Institutions (Provisions of Reservation, Adm ssion of Students
and Fixation of Fees) Regulations, 2006 which was issued on
25.05. 2006 stipulating two categories of seats and two fee
structures. Furthernore, it has been factually established that
prior to the Governnent Order dated 19.07.2017, fee was never
fixed in the Union Territory of Puducherry for Mnagenent Quota
and NRI Quota seats.

49. At this juncture, we take note of the subm ssions nade
by the |earned counsel for the National Medical Conm ssion (for
brevity “NMC’), who has placed before us the National Medical
Comm ssion Act, 2019 (Act 30 of 2019) (for brevity “the NMC
Act”). Under Section 10 of the said Act, powers and functions
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of Comm ssion are enunerated. In Section 10(1)(i), the
Comm ssion has power to frame gquidelines for determ nation of
fees and other charges in respect of fifty per cent of seats in
private nedical institutions and deened to be universities,
whi ch are governed under the provisions of the NMC Act.

50. The learned counsel has also placed before us the
Draft CGuidelines framed by the NMC under Section 10(1)(i) of the
NMC Act for fee fixation on which, public conments have been
invited and it is submtted that till date 18,000 comments have
been received from various stakeholders and the sane are in the
process of being considered.

50.1.Under Clause 6 of the Draft GQuidelines, it 1is
proposed that the fees can be fixed for a block of three years
or on a year to year basis and the fee so fixed for a student
joining a college in a particular year stood renmain the sanme for
the entire duration of his study in the college, subject to
inflation adjustnment, as considered appropriate by the State Fee
Regul atory Authority.

50.2.In terns of Cause 7, al | private teaching
institutions should be advised to adopt operation segnent
reporting in accordance with the Mnistry of Corporate Affairs,
Governnent of India, notified Indian Accounting Standards (Ind
AS) 108 in respect of expenses.

50.3.Clause 8 states that all hospital expenses are not
to be included in conputing the cost for providing nedical
education and a portion of hospital expenses arrived at on the
basis of usage of hospital facilities and equipnents for
I nparting the nedical education nay be added for arriving at the
f ees.

50.4. Further, in Clause 9, salaries of the teaching staff
and other non-teaching staff should be taken into account for
t he purpose of determ nation of fees for nedical education.

50.5.Clause 23 would state that sone of the State
Authorities fix the fee for MBBS and other Courses coll ege-w se
separately while in sone other States, it is fixed on the basis
of the nedian costs of all the nedical colleges on consensus
basi s. It further states that in case a State Fee Regul atory
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Aut hority desires to adopt uniform fee structure in the State,
It could do so, provided there is consensus anong the colleges
and the range between the mninum fees and the maxi num fees
calculated for colleges in the State is nomnal and does not
cause unnecessary financial hardship to the students.

50.6.In Clause 24, it is proposed that the fees
determined on the basis of the guidelines should not be nore
than the existing fees determned by the State Fee Regul atory
Aut hority.

50.7.C ause 25 would be very relevant which states that
in States, where nore than 50% seats in private nedical colleges
are already regulated under the relevant State Act by way of
Governnment Quota and other quotas with concessional fees, such
hi gher percentage  of Gover nnent Quota seats should Dbe
mai nt ai ned.

50.8.In Clause 26, it is proposed that the sane set of
guidelines applicable to private nedical colleges under the
purview of the State Fee Regulatory Authorities should be
applicable to the deened to be Universities also and an enabling
anendnent to the relevant State Fee Regulation Act, as deened
necessary, shoul d be consi dered.

Thus, the argunment on behalf of the Association and the
Student that there can be no differential fee for the Governnent
Quota and Managenent Quota is an argunent which cannot be
accept ed, nore particularly when, Article 15(5) of the
Constitution having been held to be valid, the question of cross
subsi dy woul d not ari se.

51. Furthernore, the NMC Act also gives power to the
Commi ssion only to fix the fee for fifty per cent of the seats.
At this juncture, it would be beneficial to refer to the
decision of the Hon'ble Suprene Court in Mdern Dental College
and Research Centre vs. State Madhya Pradesh [AIR 2016 SCC
2601], wherein it was held as follows: -
“87.1n any case, since this Court in P.A
I nandar [P.A Inandar v. State of Mharashtra,
(2005) 6 SCC 537 : 2 SCEC 745] has held that
there cannot be any fixation of quota or
appropriation of seats by the State, reservation
whi ch inheres setting aside quotas, would not be
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per m ssi bl e. It is, thus, argued that the
provi sions seek to bring back the Unni Krishnan
[Unni Krishnan, J.P. v. State of A P., (1993) 1
SCC 645 : 1 SCEC 523] system of setting up State
guotas which has been expressly held by this
Court to be inpermssible. This argunent is to
be noted to be rejected. In fact, as can be seen
from the inpugned judgnent [Assn. of Private
Dental and Medical Colleges v. State of MP.,
2009 SCC OnLine MP 760] having regard to the
provisions of clause (5 of Article 15 of the
Constitution, there was no serious challenge
laid to Section 8 read with Rules 4(2), 7 and 15
of the 2008 Rules. In fact, the counsel for the
appel l ants conceded that they had not chall enged
the 93rd Constitutional Anmendnent vide which
Article 15(5) was i nserted into t he
Constitution. In any case, there is hardly any
ground to challenge the said constitutional
anendnent, which has already been upheld by a
Constitution Bench j udgment in Pr amat i
Educat i onal and Cul tural Tr ust [ Pramati
Educational & Cultural Trust v. Union of India,
(2014) 8 SCC 1 : 6 SCEC 699]. The only other
argunment raised was that a reading of the
reservation provisions in Rule 7 of the 2009
Rul es would show that it would be difficult to
work out said percentage having regard to the
fact that nunber of seats in the postgraduate
dent al and medi cal cour ses in di fferent
specialised disciplines are few. The H gh Court
has successfully dealt wth this argunment by
appropriately denonstrating, by nmeans of
charges, that not only was it possible to work
out extent of reservation provided for different
categories, sufficient nunber of seats were
avai lable for general categories as well. W,
thus, do not find any nerit in the challenge to
the reservation of seats for SCs/STs and OBCs,
etc. which is in consonance with Article 15(5)
of the Constitution.”

Therefore, in the light of the above decision, we are to

necessarily hold that when there are differential quotas, viz.,
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the Government Quota and the Mnagenent Quota, a differenti al
fee structure would al so be perm ssi bl e.

52. Having steered clear of the above issue, the next
i ssue to be examned is whether under the guise of charging a
differenti al fee, whet her t he Managenment S col l ecting
capitation fee and is there profiteering. On going through the
proceedings of the Fee Conmmttee dated 23.03.2017, 12.07.2017
and 19.06.2018, we find that the procedure adopted by the Fee
Commttee is largely in tune with the Draft GCuidelines proposed
by the NMC, which is now under circulation and conments have
been invited fromall stakehol ders.

53.1n Vasavi Engineering College Parents Association vs.
State of Telengana [(2019) 7 SCC 172], the fee structure
notified by the State Governnent based on the recommendati ons of
the Fee Regulatory Commttee was put to challenge. The Hon'ble
Suprene Court while examning the challenge to the fee fixation
order, pointed out the scope of judicial review, that it lies
agai nst the decision-nmaking process and not the nerits of the
decision itself and the Court in the garb of judicial review,
cannot usurp the jurisdiction of the decision maker and make the
decision itself. Further, it was held that conplex executive
decisions in economc natters are necessarily enpiric and based
on experinmentation and its validity cannot be tested on a rigid
principle or the application of any straitjacket formula and the
Court while adjudging the validity of an executive decision in
economc matters, nust grant a certain neasure of freedom or
play in the joints to the executive. Further, it was pointed
out that the recomendati ons nade by a statutory body consisting
of domain experts not being the satisfaction of the State
Governnment is entirely a different matter with which the Court
was not concerned and that the Court should be loath to
interfere with such recomendation of an expert body and
accepted by the Governnment, wunless it suffers from vice of
arbitrariness, irrationality, perversity or vi ol ates any
provisions of the law under which it is constituted. It was
further held that the Court <cannot sit as an appellate
authority, entering the arena of disputed facts and figures to
opine with regard to the manner in which the Fee Fixation
Comm ttee ought to have proceeded wi thout finding any violation
of rules or procedure. Further, after noting the decisions in
| sl am ¢ Acadeny of Education and T.M A Pai Foundation, it was
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observed that fee fixation by the Commttee is not an
adversarial exercise but is neant to ensure balance in the fee
structure between the conpeting interest of the students, the
institution and the requirenment and the desire of the society
for accessible quality education. It was further held that it
Is but a part of the high concept of fairness in opportunities
and accessibility to education, which is avowed constitutional
goal . Thus, the order of the H gh Court interfering with the
recommendation of the Fee Fixation Conmittee was held to be
excessive of its jurisdiction and the orders of the H gh Court
were set aside. It would be beneficial to refer to the
fol |l om ng paragraphs of the judgnent: -
“25.1slam c Acadeny of Education [Islamc
Acadeny of Education v. State of Karnataka, (2003) 6
SCC 697 : 2 SCEC 339] was a sequel to T.MA Pai
Foundation . State of Karnataka [T.MA. Pai
Foundation v. State of Karnataka, (2002) 8 SCC 481
2 SCEC 1] , which was being understood in different
perspectives leading to several litigations. The
fixation of fee by TAFRC is not an adversarial
exercise but is nmeant to ensure balance in the fee
structure between the conpeting interest of the
students, the institution and the requirenent and
desire of the society for accessible quality
education. It is but a part of the high concept of
fairness in opportunities and accessibility to
education, which is an avowed constitutional goal.
But to equate it to the extent of a right to
challenge and interference only on basis of a
di fferent view being possi bl e, cannot be a
justification to interfere with the recommendati on of
an Expert Conmmttee. It is nobody's case that TAFRC
has acted contrary to principles of accounting and
econom cs or any fundanental precincts of the sane.
In this context, the foll ow ng observations in Mdern
School v. Union of India [Mdern School v. Union of
India, (2004) 5 SCC 583 : 2 SCEC 577] , are
considered relevant in the necessary extract
(Modern School case [Mdern School v. Union of India,
(2004) 5 SCC 583 : 2 SCEC 577] , SCC pp. 602 & 614,
paras 20 & 51)
“20. W do not find nerit in the above
argunents. Before analysing the rules herein,
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it my be pointed out, that as of today, we
have Generally Accepted Accounting Principles
(GAAP). As stated above, conmercialisation of
education has been a problem area for the
| ast several years. One of the nethods of
eradi cating comrercialisation of education in
schools is to insist on every school
follow ng principles of accounting applicable
to not-for-profit organisations/non-business
or gani sati ons.

51. Indisputably, the standard of education,
the curricular and co-curricular activities
available to the students and various other
factors are matters which are relevant for
determining of the fee structure. The courts
of law having no expertise in the matter
and/or having regard to their own limtations
keeping in view the principles of judicial
review always refrain from laying down
preci se formul ae in such matters.
Furthernore, while undertaking such exercise
the respective cases of each institution,
their plans and progranmes for the future
expansion and several other factors are
required to be taken into consideration. The
Constitution Bench in |Islamc Acadeny of
Education [Islamc Acadeny of Education v.
State of Karnataka, (2003) 6 SCC 697: 2 SCEC
339] which as noticed herei nbefore subject to
maki ng of an appropriate |egislation directed
setting up of two Conmittees, one of which
would be for determning fee structure. This
Court, both in T.MA Pai Foundation [T.MA
Pai Foundation v. State of Karnataka, (2002)
8 SCC 481 : 2 SCEC 1] and Islam c Acadeny of
Education [Islamc Acadeny of Education v.
State of Karnataka, (2003) 6 SCC 697 : 2 SCEC
339] had upheld the rights of the mnorities
and unaided private institutions to generate
a reasonable surplus for future devel opnent
of education.”

26. Before concluding the discussion, in view of

the reasons stated by the H gh Court for fixation of
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the appropriate fee structure by itself, reference
may usefully be mde to the observations in D. N
Jeevaraj v. State of Karnataka [D.N. Jeevaraj V.
State of Karnataka, (2016) 2 SCC 653 : (2016) 2 SCC
(Gv) 171] , as follows : (SCC p. 671, para 43)
“43. To this we may add that if a court is of
the opinion that a statutory authority cannot
take an independent or inpartial decision due
to sone external or internal pressure, it
must give its reasons for comng to that
conclusion. The reasons given by the court
for disabling the statutory authority from
taking a decision can always be tested and if
the reasons are found to be inadequate, the
decision of the court to by-pass the
statutory authority can always be set aside.
If the reasons are cogent, then in an
exceptional <case, the court my take a
decision without leaving it to the statutory
authority to do so. However, we nust caution
that if the court were to take over the
decision taking power of the statutory
authority it nmust only be in exceptional
circunstances and not as a routine.”
27.The Hgh Court relied on CAG . K. S.
Jagannathan [CAG v. K S. Jagannathan, (1986) 2 SCC
679 : 1986 SCC (L&S) 345] and Badrinath v. State of
T.N. [Badrinath v. State of T.N., (2000) 8 SCC 395
2001 SCC (L&S) 13] to justify the taking over of the
deci si on-maki ng process by itself from TAFRC on four
grounds. In our opinion, both the judgnents are
conpletely distinguishable on their own facts and
have no relevance to the question for consideration
in the present case. K. S. Jagannathan [CAG v. K S
Jagannat han, (1986) 2 SCC 679 : 1986 SCC (L&S) 345]
concerned pronotion to the Subordinate Accounts
Service. Badrinath [Badrinath v. State of T.N,
(2000) 8 SCC 395 : 2001 SCC (L&S) 13] related to a
claim for pronotion to super-tine scale. Both the
cases have no relevance to the present controversy
concerning econom c reconmendations made by a
statutory commttee consisting of domain experts, and
approved by the Governnent. W are, therefore, of the
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considered opinion in the facts of the present case,
as denonstrated from the available records that none
of the four grounds set out by the H gh Court can be
considered as neking out an exceptional <case to
war r ant usur pation of t he deci si on- maki ng
jurisdiction of TAFRC by the Hi gh Court.”

54.In the wit petitions before us, the challenge to the
tentative fee is both for and by the students and the Coll eges.
Merely using the words irrational, arbitrary and unreasonable
cannot brand a quasi judicial order to be so. Al'l these three
contentions which have been raised have to be established to
make out a case of arbitrariness, irrationality or
unr easonabl eness. In the preceding paragraphs, we have noted
the findings recorded by the Fee Conmittee in the proceedings
dated 12.07.2017. The Governnment of Puduchery on 23.06.2017
addressed the Commttee stating that prior to the said date, the
fees for the Managenent Quota for Under G aduate Progranme has
not been fixed in the Union Territory of Puducherry. The
Commttee took into consideration the letter given by the
Gover nnment of Puducherry. As in its opinion, the fees for the
Managenment Quota seats also required to be regulated and as a
matter of fact, there was no such regulation of the fee
structure by the Fee Conmttee earlier to 2016. It is an
undi sputed fact that wuntil the fee fixation order dated
12. 07. 2017, the Institutions were fixing their own fees
structure and notifying it in their website and the Governnent
t hensel ves have advised the students to acquaint thenselves to
the fees fixed by the respective Institutions and pay the sane.
This fact has been clearly set out by the Governnent in their
counter affidavit filed in WRP.No.23732 of 2017. Therefore
there is no dispute to the fact that no separate fee structure
was fixed for the students admtted under the Managenent Quota
in MBBS Course up to the year 2016-17.

55.What is crucial is the date of the letter sent by the
Governnment which is 23.06.2017. In terms of the directives
I ssued by the Hon' ble Suprene Court, the adm ssions to MBBS
course has to be conpleted by 30th Septenber of every year and
beyond the said period, no Institution or Governnent is entitled
to admt students to MBS course, unless and until specific
orders are obtained from the Hon'ble Suprene Court. Ther ef or e,
when the Governnent addressed the Fee Committee by letter dated
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23.06. 2017, the adm ssion process would have conmenced or in the
process of being commenced and a clarity was required for the
students who are desirous of joining MBS course in the
Managenent Quota seats. The Institutions took advantage of the
nmeeti ng convened by the Commttee on 12.07.2017 and sought for
reviewi ng the proceedings of the Fee Conmttee dated 23.03.2017
which was rightly rejected by the Conmttee. Thereafter, the
Commttee proceeded to consider the request made by the
Governnment of Puducherry as well as the Mnagenent of the
Colleges for fixing the fee for the students to be admitted in
the Managenent Quota from the academic year 2017-18 onwards.
The particulars and data furnished by the Institutions were
found to be inadequate. The technical nenber, nanely, the
Chartered Accountant had suggested that the lInstitution should
submt proposals and data and since the sane was not readily
avail abl e, the Institutions sought for tine.

56. Thus, considering that the request nade by the
Governnment to regulate the fees structure for the Managenent
Quota seats and also bearing in mnd that the adm ssion process
has to begin, the Fee Conmmttee took a decision to tentatively
fix the fee for the Mnagenent Quota seats. The Institutions
readily agreed to such tentative fixation of fees and al so gave
it in witing. As it was found that the particulars and data
produced were inadequate, as an interim arrangenent the Fee
Committee was enjoined upon a duty to proceed rationally and
reasonably keeping in mnd that the interest of the student
which was paramount. As and when a tentative decision is
required to take place, there has to be a reasonabl e approach
|l eading to the tentative decision. In other words, the tentative
decision cannot be nmanifestly arbitrary and wholly untenable.
It is not as if there were no details or particulars available
before the Commttee but in the opinion of the technical nenber
[Chartered Accountant], the particulars and details were
i nadequate. The Institutions agreed to provide the details, but
sought tinme to do so. Thus, the Conmttee had to take a deci sion
in the matter as to what has to be done in the given facts and
circunstances. As pointed out by the Hon' ble Suprenme Court in
P. A lnandar, the Comrittee was required to be sensitive and to
act rationally and reasonably with due regard to realities. The
reality in the instant case was that for the first time for the
academ c year 2017-18, the fee for the Mnagenent Quota seats
was to be regul ated. The fee had to be regulated at the
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earliest before commencenent of the adm ssion process which had
to be conpleted before 30th Septenber. In such circunstances,
the Commttee took note of the ground realities, examned as to
the procedure adopted by the Governnment of Tam | Nadu based on
the fee fixation orders of the Commttee for the State of Taml
Nadu and accordingly fixed the tentative fee of Rs.12 Lakhs for
t he Managenent Quota seats for the academ c year 2017-18 and
Rs. 20 lakhs for the NRI Quota seats. The order passed by the
Commttee clearly states that the fixation is tentative and the
final fixation wll be done after evaluating the necessary
particul ars, proposals, data, information, etc. to be received
fromthe Colleges and therefore, the Commttee directed that the
Managenent should inform the students that the fee fixed in the
proceedi ngs dated 12.07.2017 is tentative and subject to
nodi fication and necessary undertaking letters were to be
obtained fromthe students in this regard. It is not in dispute
that those students who are petitioners also have executed such
undertaking and with their eyes w de open, they have accepted to
the position and joined the course. After having joined the
course and paid the fees as fixed by the Commttee for three
acadenm c years, the present attenpt of the students by filing a
wit petition in Decenber 2020 has to be rejected as a clear
after thought. It was argued by M.V.B.R Menon, |earned counse
that there can be no estoppel when the Commttee had no
jurisdiction to fix differential fee for Managenent Quota and

Governnment (Quota seats. In the preceding paragraphs, we have
upheld the differential fee fixation and hence such argunent is
rej ect ed. In the case on hand, we are taking note of the

conduct of the students who have executed letters of undertaking
stating that the fees fixed is only tentative. Therefore, the
students are estopped by their own conduct in now challenging
the order passed by the Governnent in G O M. No.24 dated

03. 07. 2018.
57. The | ear ned counsel appeari ng for t he
Associ ation/students placed reliance on the decision in

Subharati K. K. B. Charitable Trust vs. Abhishek Kadian [2010 SCC
OnLine Al 1904], to support his contention that there can be no
est oppel nerely because the student/parents have executed
Letters of Undertaking while they joined the course based on the
tentative fee fixed by the Fee Commttee and pursuant to the
Government Order dated 19.07.2017.
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58.In Subharati K K B. Charitable Trust, the students
were allotted to the said college pursuant to counselling held
on 15.04. 2003 and deposited the fee on 24.05.2003 as clained by
the institution both for Governnent Quota and for Managenent
Quota seats. The students contended that they have been
allocated the seats, they had no choice since non-paynent of
fees, as clainmed by the College, would have resulted in denia
of admission to the students and before the fee for the second
year on the same rate could be realised, they filed the wit
petition challenging the entitlenent of the college to realise
the fees as fixed by it. The Hon' ble Court pointed out that the
guestion as to what fee the students were liable to pay, is a
question which was dependent on the consequence of the judgnent
of the Apex Court and the interpretation of the judgnent and the
power of the State Governnent to regulate the fee structure (to
be noted that the case related to admi ssion to MBBS Course for
the year 2003-04). On facts, the Hon'ble Court held that the
principle of estoppel may not apply. The Court referred to and
relied upon a decision of the High Court of Kerala in Sandeep V.
& Ors. vs. State of Kerala [AIR 2005 Kerala 148], which was the
case where students were admtted in self-financing nedical
college in the academ c year 2003-04. After they conpleted the
first year, when they entered the second year, there was a
dermand for higher fee as fixed by the Fee Fixation Conmttee for
the academ c year 2004-05. The students had also executed a
bond prom sing to adhere to the fixation of fee. The col | eges
contended that the students cannot wiggle out from their bond.
This contention was rejected on the ground that the State
Governnment had issued Governnent Order dated 12.09.2003 and al so
the clarification dated 09.01.2004 and the sane is applicable
only for the year 2003-04, but for the subsequent year, the fee
as approved by the Commttee appointed pursuant to Islamc
Foundation is payable. Furthernore, in the said decision, the
advertisement issued by the Director of Medical Education was to
inform the students to obtain the details of “other fee” from
private college of their owmn and this did not pertain to tuition
fee and the Court held that “other fee” cannot be read to nean

the fee fixed by the State Governnment as tuition fee. The
decision in Subharati K K B. Charitable Trust, as well as the
deci si on relied t her eon in Sandeep V. are clearly

di stingui shable on facts.
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59. The | earned counsel appearing for the Association placed
reliance on the decision in Vivekananda Institute  of
Professional Studies vs. Governnment of NCT [(2018) SCC OnLine
Del 12287], largely to support his contention that differential
fees cannot be levied. The Court after noting that there is no
ingrained rule, inflexible in application, that if there are two
met hods of admssion to private colleges, there nust be a
differential fee structure. After the said observation, the
Court took into consideration Section 7 of the Del hi
Prof essional Colleges or Institutions (Prohibition of Capitation
Fee, Regulation of Adm ssion, Fixation of Non-Exploitative Fee
and other neasures to ensure equity and Excellence) Rules, 2007
and it was observed that Section 10 under the said Act enjoins
that a college or institution cannot collect any anount for
adm ssion in excess of what is determined by the Commttee. W
find the said judgnent to be wholly inapplicable to the facts of
t he case on hand.

60. As nentioned above, ever since 2006, the distinction in
the fee structure has been in vogue and in the light of the
decision in Pramati Educational & Cultural Trust, the creation
of a CGovernnment Quota and Managenent Quota is no |onger open to
chal | enge. The only nethod on which the challenge can be
mai ntained is by establishing that the fees fixed for Mnagenent
Quota seats are in the nature of a capitation fee and anounting
to profiteering. This has not been the <case of the
Associ ation/ students who are before wus, but wuld seek to
I npl emrent the proceedings of the Fee Commttee dated 23.03.2017,
which was not the fee fixed for Managenent Quota seats, as for
the first tinme, in the Union Territory of Puducherry, fee was
fixed for Managenment Quota and NRI Quota tentatively by
Governnment Order dated 19.07.2017.

61. As nentioned above, the students who are said to be
aggrieved have secured adm ssion pursuant to the fee fixation
order dated 19.07.2017. They have reconciled with the fact that
the fee fixation is tentative and to the said effect, they have
also given it in witing. Thus, the students/parents were well
aware that there would be a final fixation of the fee which
ultimately was done in G O M. No.24 dated 03.07.2018. Thus, on
facts, the principle of estoppel is squarely apply and would
bind the students. An objection was raised on behalf of the
students that they were not nmade parties to the wit petitions
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filed by the colleges challenging the Governnent Fee Order dated
19. 05.2017. Likewise, <colleges argued that the Association,
which was formed in the year 2018 with seven nenbers, none of
whose ward were students of any of the Medical Colleges.
Firstly, the students, who were admtted pursuant to the
Governnment Fee Order 19.07.2017 cannot claimthat they should be
made party to a wit petition filed by the Coll eges chall enging
the CGovernnent Fee Order dated 19.05.2017. It is stated that
the seven nenbers who initially formed the Association, all of
them are parents of the students studying in the various
colleges. Since we have dealt wth the larger issue, these
contentions becone inconsequential and in any event, the
students admitted for the academi c year 2017-18 cannot seek to
apply the fee structure which was fixed nuch earlier to their
adm ssion, which admttedly was only in respect of Governnent
Quota seats. That apart, we find that all the students, who were
admtted to the Managenent Quota in the colleges before us, had
not filed the wit petition and it is submtted that out of 95
students in the 5t respondent college/ Sri Venkateshwara Medica
Coll ege Hospital and Research Centre, only one student has
approached the Court, that too, after paying the fee in terns of
the Governnent Fee Order dated 19.07.2017 and al so executing the
Letter of Undertaking. In one of the wit petitions, viz.,
W P. No. 19466 of 2020, none of the students of Sri Manakul a
Vi nayagar Medical College and Hospital are concerned. W have
observed earlier that the attenpt of the Association/students is
a belated attenpt. Undoubtedly, the attenpt made by the Students
and filing a wit petition in the year 2020 cannot in manner
i nprove their case as by then, they had already paid the fees
for three years.

62.One nore aspect, we need to point out is that NRI

Quota was introduced in the year 2006. Admttedly, the
institutions were fixing the fees for the said quota by
thenmselves. It is not known as to whether the Governnent of

Puducherry or any authority of the Governnent were aware of the
fee fixed for NRI Quota fromthe year 2006. The fact that in the
proceedings of the Fee Fixation Commttee dated 23.03.2017,
t here have been nore specific nention about NRI Quota seats is a
fact which would also go to prove that until the said date, no
fee was fixed for Managenent Quota or NRI Quota seats.
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63. The Association and the petitioner would state that
the fee fixed by the Commttee in its proceedings dated
19.06.2018 is arbitrary. As nentioned above, the Conmttee was
enpowered to fix the final fee as the earlier Commttee by
proceedi ngs dated 12.07.2017 had fixed only a tentative fee.
The Col |l eges produced the audited statenment for the year 2016-
17, provisional statenent for 2017-18, projected statenent for
2018-19 and the cost per student for the 2016-17 [produced by
one College only]. They submtted the cost per student for the

allowed intake and actual intake of students. The Committee
considered the proposal submtted by the Colleges and found that
the proposal was on a higher side and it needs to be pruned. 1In

the process of fixation, the Commttee took into account the
I nspection reports prepared by the previous Commttee which was
done after conprehensive inspection of the Colleges concerned.
The Chartered Accountant who was a nenber of the Commttee in
his report observed that the cost of living in Puducherry is
nore than in Tam | Nadu. Taking note of these factors, the
Commttee observed that it has the responsibility of ensuring
that the interest of students on one hand and that of the

Managenent on the other hand has to be protected. Further, it
has to be borne in mnd that conmercialization and profiteering
are prohibited. It observed that no undue burden should be

allowed to be cast upon the students and at the sanme tine, the
Managenment should not be put to any hardship and they are
entitled to the actual cost of inparting education as the
Institution exists for the students. Further, the Conmttee
observed that it is wequally inportant that only if the
Institutions keep going, the students would be beneficiaries.
Therefore, the Commttee thought fit to find a nean between the
interest of the Managenent and that of the students as one
cannot co-exist wthout the other.

64. The Comm ttee keeping in view the principles |aid down
in the judgnments of the Hon'ble Suprene Court with the aid of
the Chartered Accountant, nenber who had scrutinized all the
mat eri al s produced by the Managenent and taking note of the fact
that only one Medical College submtted the detail ed working of
cost per student and the other two Colleges have subnitted a
proposal which are not verifiable. Therefore, the projections
and provisional statements were re-worked with disallowance of
expenditure on a percentage basis for arriving the cost per
student. The workings presented by the College were rejected as
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they were not supported by required data certified by a
Chartered Accountant along wth books of accounts and other
materials as requested to be submtted as per Islamc Acadeny.
Therefore, the Commttee decided to rationalize the fee on a
uni form and reasonable basis for all Colleges. The Conmmittee
took note of the observation in Islamc Acadeny that better
wor ki ng condi tions will attract better teachers, Dbetter
anenities wll ensure better students to seek admssion to the
Institution and providing good anenities and conpetent teaching
faculty and other infrastructure costs noney. The Comm ttee
also took into consideration that the Colleges run several
courses and there are several batches of students, they have
common staff and other infrastructural facilities and the fee
collected for the CGovernnment Quota seats varies between Rs.2.99
|l akhs to Rs.3.5 lakhs and thus having regard to the attendant
circunstances and taking into consideration the views expressed
by the nenbers of the Conmittee and the representative of the
Institutions, the Conmttee fixed the fee at Rs.16 |akhs for
Managenent Quota seats and Rs.20 |akhs for NRI Quota seats in
all the three Colleges for the academ c years 2017-18, 2018-19
and 2016-2020. Wth regard to the students who have been
admtted for the academ c year 2017-18, on paynent of tentative
fee of Rs.12 |akhs plus Rs.50,000/- towards devel opnent charges,
they were directed to pay the difference in the anount at the
rate of Rs.50,000/- per senester comencing from the third
senester, so that it should not be a burden for the students.

65.In the considered view of this Court, the Commttee
while fixing the fee vide their proceedings dated 19.06.2018
cannot be stated to have acted assumng such powers and
perform ng functions which were never given or intended to be
given to them Admttedly, when the Commttee fixed the fee by
proceedi ngs dated 23.03.2017 the infrastructural facilities were
t horoughly exam ned and the sanme has been brought on record.
The Governnment Order fixing the fee dated 19.05.2017 continued
to hold the field and only in June 2017, the Governnent
addressed the Committee to regulate the fee for the Managenent
Quota and NRI Quota seats.

66. As pointed out earlier, a reasonable approach taking
note of the realities the then Conmmttee fixed the tentative
f ees. The petitioners/students were fully aware that the fee
which is collected fromthem at Rs.12 | akhs for Managenent Quota
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seats is only tentative and they have also given a letter of
undertaking to the said effect. During the final fixation, the
stand taken by the Managenent were rejected by the Commttee.
The Conmmttee noted that only one of the three Colleges had
furnished the details with regard to cost of education per
st udent . Therefore, the Committee had to rationally approach
the matter and accordingly, the projections and provisional
statenents were re-worked with disallowance of expenditure on
percentage basis for arriving the cost per student.

67.1n our considered view, this exercise cannot be stated
to be irrational or unreasonable. The Commttee rightly took
note of the observations made in Islam c Acadeny that providing
better facilities involves cost and better facilities in terns
of infrastructure and faculty wll attract better students.
What would be the consequence of this. Naturally it wll
produce better Doctors to serve this Country. Therefore, while
testing the correctness of the Governnment Order in G O M. No. 24,
what is required to be exam ned is whether there is any manifest
arbitrariness or total non-application of mnd on the part of
the authority while arriving at the decision. The scope of
judicial review under Article 226 of the Constitution of I ndi a
is largely on the decision making process than the decision
itself. It may not be justifiable for this Court to decide
whet her the fees for the Managenent Quota seats should have been
fixed at Rs.16 lakhs or Rs.14.5 lakhs or Rs.17.5 |akhs.
Precisely for such reason when the Commttee was constituted by
the Hon' bl e Suprenme Court, the technical person of the Conmttee
was to be a Chartered Accountant of repute. This was because
the financials of the Institution needs to be analysed and it is
a technical task that could be perforned only by a qualified
Chartered Accountant. The Hon' ble Suprene Court added a further
rider by observing that the Chartered Accountant so nominated to
the Commttee should be a reputable person. There is no
all egation against the Commttee of any inconpetence or bias
either individually or collectively and therefore, we have to
necessarily hold that the Chartered Accountant who was nom nated
to the Commttee would satisfy the qualification as desired by
t he Hon' bl e Suprene Court.

68. That apart, the Commttee has maintained a fine

bal ance between the Institution and the students and rightly
observed that one cannot exist wthout the other. During the
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course of argunment on behalf of the Association, there is no
all egation that the Colleges have been collecting capitation fee
and if that was the allegation, the matter would have been
different. Thus, for the above reasons, we are of the clear
view that there is nothing irrational or unreasonable in the
manner in which the Conmttee proceeded to fix the final fee in
G O Ms.No.24 and the challenge to the tentative fee both by the
Institution as well as the students has to necessarily fail as
the tentative fixation was as a result of the Institutions
unabl e to produce naterial and data for the Conmttee to exam ne
coupled with the fact that adm ssions had to be conpleted by 30th
of Septenber and before the commencenent of the adm ssion
process, the fees structure had to be determ ned as that was the
first year where the fee for the Managenent Quota and NRI Quota
seats were to be regul ated. The challenge to the tentative
fixation by and on behalf of the students also has to fail as
they have accepted the tentative fixation and joined the course
and a letter of wundertaking was also executed by them fully
knowing well that they may be called upon to pay further fee
when the final fixation takes place. In the exercise of its
jurisdiction, the procedure adopted by the Commttee is found to
be reasonable and fair and decision taken with due regard for
realities. Therefore, the proceedings of the Fee Conmttee
fixing the tentative fees dated 12.07.2017 and the consequenti al
Governnment Order dated 19.07.2017 and the final fee fixation by
the proceedings of the Commttee dated 19.06.2018 which was
notified by the Governnent in G O M. No.24 dated 03.07.2018 are
held to be valid in law and the challenge to the sane fails.

69. The consequenti al prayer sought for by t he
Associ ation/students is to fix the fee in terns of the
proceedi ngs of the Commttee dated 23.03.2017 as notified by the
Governnment in the order dated 19.05.2017. In the preceding
par agraphs, we have held that the Commttee in its order dated
23.03.2017 had no occasion to fix the fee for the Managenent
Quota seats as the fixation was only restricted to the

Governnment Quota seats. Consequently, the contention of the
Associ ation/ students that the CGovernnent Order dated 19.05.2017
should be nade applicable to them is not tenable. In the

present wit petitions, the argunment before us is that there is
no mention in the fee fixation proceedi ngs dated 23.03.2017 that
it is only for Government Quota seats and therefore, it should
be taken it applies for all seats irrespective of quota. Thi s
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argunent was rejected by noting the factual position that for
the first tinme the fees structure for the Managenent Quota seats
were fixed [tentatively] by order dated 12.07.2017 and in such
circunstances, we cannot infer that the fee fixed by the
proceedi ngs dated 23.03.2017 is for the Governnment Quota as well
as the Managenent Quota seats. Such inference is inpermssible
as it is factually otherw se.

In the result, all wit petitions fail and they are
di sm ssed. No costs.

Sd/ -
Assi stant Regi strar (CCO

/'l True Copy //

Sub Assi stant Registrar
abr/cse

To

1. The Secretary to Governnent (Health),
Depart ment of Health,
Gover nnment of Puducherry,
Chi ef Secretariat (Health) — 605 001.

2. The Secretary, Medical Council of India,
Pocket-14, Sector 8, Dwaraka, New Delhi — 110 077.

3. The Secretary,
Mnistry of Health & Famly Wl fare, New Del hi.

4. The Under Secretary to Governnent (Health),
Departnment of Heath, Governnent of Puducherry,
Chi ef Secretariat (Health) — 605 001.

5. The Chai r nan,
Fee Comm ttee Puducherry,
Unai ded Sel f Financi ng Medical, Dental Coll eges,
No. AA- 67, 1st Street,
Near Rountana Nalli Silk House,
Anna Nagar, Chennai -40.
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6. The Secretary to Governnent,
The Union Territory of Puducherry,
Heal t h Depart nent,
O fice of the Chief Secretariat,
Puducherry-605 001.

7. The Secretary, The Fee Conmitt ee,
In respect of Self-Financing Medical,
Dental and Nursing Coll eges,
Puducherry.

8. The Chief Secretary to Govt. of Puducherry,
Secretari at, CGoubert Avenue,
Puducherry-605 001.

9. The Deputy Secretary to Governnent of Puducherry,
Health and Fam |y Wl fare Services Departnent,
Secretariat, Beach Road, Wite Town,
Puducherry-605 001.

10. The Director,
Departnment of Health and Famly Wl fare
Servi ces (DHFWS)
Vi ctor Sanuel Street, Puducherry-605 001.

11. The Chai r man,
Puducherry Fee Conm ttee,
No. 7 (NCB), G eenways Road,
Chennai - 600 028.

12. The Regi strar,
Pondi cherry University,
R V. Nagar, Kal apet, Puducherry-605 014.

13. The Chair person,
Nat i onal Medi cal Conmmi ssi on,
Pocket - 14, Sect or- 8,
Dwar ka Phase-1, New Del hi-110 077.

14. The Chai r man,
Pondi cherry Institute of Medical Sciences,
Kal at hunet t upat hai, Ganapat hi chetti kul am
Village No. 20, Kal apet, Puducherry-605 014.
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15. The Regi strar,
Pondi cherry Institute of Medical Sciences,
Kal at hunet t upat hai, Ganapat hi chetti kul am
Vi |l age No. 20, Kal apet, Puducherry-605 014.
+lcc to M. A V.Bharathi, Advocate SR No.47995
+lcc to M. Q Rubina, Advocate SR No.47744
+6ccs to M. Abi shek Jenasenan, Advocate SR No. 47766, 47765, 47764
+4ccs to M. V.B. R Menon, Advocate SR No. 48279, 48278
+lcc to M. B. Bal avijayan, Advocate SR No.48471
+lcc to the Governnent Pl eader SR No.48267, 48266, 48265
W P. Nos. 18984, 19135, 19136, 19137 of 2017,
24161 of 2018 and 19466 of 2020

RLD( CO)
RVM 13/ 10/ 2021)
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