IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 16. 06. 2021
CORAM
THE HONOURABLE MR. JUSTI CE S. VAI DYANATHAN

WP.NO 27712 OF 2017
AND
WWP. NO. 29663 OF 2017

The Managenent of

K- 1815 WMat havarayapuram Primary Agricul tural

Co-operative Credit Society

Rep. by its President

Mat havar ayapur am Post ,

Coi nbat or e. ...Petitioner

VS

1. The Presiding Oficer,
Labour Court, Coi nbatore.

2. S. Mohan ... Respondent s

Prayer : Wit Petition filed wunder Article 226 of the
Constitution of India, praying for the issuance of a Wit of
Certiorari,to call for the records of the first respondent in
. A No.1064 of 2016 in |.D. No.161 of 2009 and quash the order
dat ed 25.05.2017.

For Petitioner : M . Har oon
For M. T.S. Gopal an & Co.

For Respondents : M . Abnar and Abdul | ah (R2)
ORDER
The Petitioner / Managenent has cone forward with the
present wit petition, <challenging the order of the 1st

Respondent dated 25.05.2017 nmade in 1.A No.1064 of 2016 in
| . D. No. 161 of 2009.
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2. The case of the Managenent is that the Wrkman / 2nd
Respondent herein raised an Industrial Dispute under Section
2(A)(2) of the Industrial Disputes Act, 1947 to set aside the
di sm ssal order dated 10.04.2008 and to direct the Managenent to
reinstate him with continuity of service and other attendant
benefits. It is further case of the Managenent that during
pendency of the dispute, the Managenent preferred an application
to decide the status of the second respondent at first instance
as prelimnary issue before going for adjudication on nerits,
as, according to the Managenent, the 2m Respondent was not a
Wrkman and he was enployed only in Supervisory and Manageri al
capacity and that he was termnated from service after due
enquiry.

2.1. It is also the case of the Managenent that as the
Managenent had raised the prelimnary objection, the sane was
taken up by the Labour Court, by permtting the parties to |et
in evidence with regard to the status of the Wrkman / 2nd
Respondent. Subsequently, the Labour Court, after hearing the
parties, dismssed the Interlocutory Application filed by the
Managenent, by observing that the prelimnary issue raised in
the Application would be decided along with other issues in the
I ndustrial Dispute, so as to give an early di sposal.

3. According to the Managenent, the prelimnary issue to
be decided is the root of the dispute raised by the Wrkman and
therefore, the said issue should have been tried and deci ded by
the Labout Court at the first instance. The Labour Court,
instead of doing so, conbined both the prelimnary and nain
I ssues together for joint quietus, which is not acceptable.
Learned counsel for the Managenent, in support of  his
subm ssion, relied upon the judgnent of the Apex Court rendered
by two Judges in the case of Hussan Mthu Masvadkar vs. Bonbay
Iron & Steel Labour Board and anot her, reported in (2001) 7
SCC 394, wherein, it was held as foll ows:

“5. On a careful consideration of t he
respective subm ssions of the | earned counsel on either
side, we are of the view that in a case of the nature
where the Labour Court as well as the H gh Court
entertai ned doubts about the status of the appellant as
a workman within the neaning of Section 2(s) of the
|.D. Act, instead of enbarking upon an adjudication in
the first instance as to whether the respondent-Board
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is an Industry or not so as to attract the provisions
of the Industrial D sputes Act, ought to have refrained
from doing so and taken up the question about the
status of the appellant for adjudication at the
threshold and if only the finding recorded was agai nst
the appellant refrained from adjudicating on the |arger
i ssue affecting the various kinds of other enployees,
as to the character of the Board, as an industry or
not. The larger issue should have been entertained for
consideration only in a case where it could have been
di sposed of otherw se without going into the nature and
character of the Undertaking itself. For the said
reason and al so having regard to the subm ssion nade by
the learned senior counsel for the respondents itself
that the question as to whether the appellant falls
within the definition of 'workman' my itself be
considered on the supposition that the Board is an
i ndustry, we propose to deal with the status of the
appellant as to whether he is a workman or not at the
first instance and if necessitated on account of our
deci sion on that issue, undertake the larger issue for
our consideration and decision. The question as to what
constitutes an industry for the purposes of the
I ndustrial D sputes Act and what are those Undert akings
or Establishments or activities, which answer the
definition of "industry' in Section 2(j), has been laid
dowmn authoritatively in several decisions of this
Court, including the one in the Bangal ore Water Supply
and Sewerage Board case (supra) and what renmamins is to
apply to individual cases, the principles laid down
therein to adjudge the character or the activity or an
undertaking or institution in a given case on the
touchstone of the principles laid down therein. In view
of this position in law, it beconmes all the nore
necessary to first undertake an adjudication of the
guestion as to status of the appellant.”

4. In the aforesaid decision, the Apex Court has
categorically held that when the status of the W rknman has been
questioned, naturally the Labour Court will have to answer that
issue first and thereafter, proceed with the matter on nerits.
Therefore, in view of the aforesaid judgnent, |earned counsel

appearing for the Managenent contended that the order of Labour
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Court is liable to be set aside and the matter to be renanded
back to the Labour Court to pass orders on the prelimnary issue
raised by the Managenent. .

5. Per contra, |earned counsel appearing for the Wrkman
contended that the issue whether the 2n respondent is a Wrknan
or not can be tried along with other issues and no prejudice is
going to be caused to the Mnagenent, if all the issues are
tried together.

6. Heard both sides. Perused the records.

7. 1t is not in dispute that the Wrkman has raised an
Industrial D spute, challenging the order of dismssal dated
10.04. 2008 and to direct the Managenent to reinstate him with
continuity of service and other attendant benefits, as early as
in the year 2009 and nearly 12 years have gone by from the date
of Industrial Dispute. It is no doubt true that in the judgnent
cited by the learned counsel for the Managenent, the Suprene
Court has categorically held that the status of the workman has
got to be decided first and findings need to be rendered.
However, in the said judgnent reported in (2001) 7 SCC 394, the
deci sions rendered by a Three Judges Bench of the Apex Court in
D. P. Maheswari Versus Del hi Adm nistration and others reported in

1983 Il LLJ 425 and S.K Verma Vs. Mhesh Chandra and anot her
reported in 1983 Il LLJ 429 have not been taken note of. In the
judgnment reported in 1983 Il LLJ 425, the Apex Court has held as
fol | ows:

"There was a tinme when it was thought
prudent and wise policy to decide prelimnary issue
first. But the tine appears to have arrived for a
reversal of that policy. It is better that
Tribunals, particularly those entrusted wth the
task of adjudicating | abour disputes where delay nmay
lead to misery and jeopardise industrial peace,
shoul d decide all issues in dispute at the sane tine
wi thout trying sone of them as prelimnary issues.
Nor should High Courts in the exercise of their
jurisdiction under Article 226 of the Constitution
stop proceedings before a Tribunal so that a
prelimnary issue nmay be decided by them Nei t her
the jurisdiction of the H gh Court under Article 226
of the Constitution or the jurisdiction of the
Suprene Court under Article 136 nmay be allowed to be
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exploited by those who can well afford to wait to
the detrinment of those who can ill afford to wait by
dragging the latter from Court to Court for
adj udi cati on of peripheral issues, avoiding decision
on issues nore vital to them Art. 226 and Art. 136
are not neant to be used to break the resistance of
workman in this fashion. Tribunals and Courts who
are requested to decide prelimnary question nust
therefore ask thenselves whether such threshold
part-adjudication is really necessary and whether it
will not lead to other woeful consequences. Af ter
al | tribunals i ke I ndustri al Tri bunal s are
constituted to decide expeditiously special kinds of
di sputes and their jurisdiction to so decide is not
to be stifled by all manner of prelimnary
obj ecti ons and j ourneyi ngs up and down."

8. In the other decision reported in 1983 Il LLJ 429
the issue was whether the Developnent Oficer of the Life
| nsurance Corporation is a Wrkman or not and the Suprene Court
observed that nere designation is not suffice to hold that the
person is not a Workman and held that the Devel opnent O ficer is
a Wor kman.

9. It is to be noted that while relying on a judgnent, if
it is found that the factual situation totally differs, then
there is no conpulsion for the subordinate courts to blindly
rely on the sane to arrive at a conclusion, as held by the
Hon' bl e Suprene Court in the case of Padmasundara Rao (Dead) &
others vs. State of Tami| Nadu and others, reported in (2002) 3
SCC 533, as foll ows:

"Courts should not place reliance on decisions
wi t hout discussing as to how the factual situation fits
in with the fact situation of the decision on which
reliance is placed. There is always peril in treating
the words of speech or judgnent as though they are
words in a legislative enactnent, and it is to be
remenbered that judicial utterances are nmde in the
setting of the facts of a particular case, said Lord
Morris in Herrington vs. British Railways Board (1972)
2 WLR 537. Grcunstantial flexibility, one additional
or different fact may nmake a world of difference
bet ween conclusions in two cases."
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10. The Apex Court in yet another case in Anand Bazar
Patrika (P) Ltd. vs. The Worknen reported in (1970) 3 SCC 248
held that mnor relegation of duties, which are Supervisory in
nature, cannot convert the office work of a Senior Cerk in-
charge into that of a Supervisor. It was further held that when
a person executes the Supervisory work and incidentally, for a
fraction of time, |ooks after the Clerical Wrk, then he can be
called as a Supervisor and the simlar is the situation for a
Clerk doing Supervisory work tenmporarily for a specified period,
whi ch cannot at any stretch of imagination be said that he is
not a Wor kman.

11. In the present case on hand, the parties have
tendered evidence, which is not the subject matter in this Wit
Petition and therefore, all the issues can be tried together in
a conposite manner. Merely because evidence had been taken, it
does not mean that Labour Court needs to render decision on that
I ssue. The Labour Court has got powers to try only two issues
as prelimnary one. Firstly, whet her t he Depart nent al
Proceedings is fair or not; Secondly, whether the settlenent
Under Section 18 (1) of the Industrial D spute Act 1947 entered
iIs fair and acceptable and if so, whether an award could be
passed in ternms of the said settlenent. In case, the donestic
enquiry that has been conducted has been questioned by the
Workman, the Managenent is entitled to get an opportunity to
| ead fresh evidence to establish the charges, as has been laid
down by the Hon' ble Apex Court in the case of Wrknmen of Ms
Firestone Tyre and Rubber Co. of India (P) Ltd., Vs. The
Managenent reported in 1973 (1) LLJ 278 provided that they had
taken a plea at the initial stage to that effect. I n Shankar
Chakravarti vs. Britannia Biscuit Co. Ltd. and others, reported
in (1979) 3 SCC 371, the Apex Court held that there is no need
for the Labour Court or Tribunal to rem nd the Managenent as to
what they should do and that there is no need to stall the
proceedi ngs on the prelimnary issue.

12. Wth great respect to the decision of the Hon' ble
Suprenme Court cited by the learned counsel for the Managenent,
reported in (2001) 7 SCC 394, | amunable to follow the sanme, in
the light of the judgnents of the Hon'ble Suprene Court in
Padmasundara Rao (Dead) & others vs. State of Tam | Nadu and
others, reported in (2002) 3 SCC 533 and D.P.Maheswari Versus
Del hi Admi nistration and O hers reported in 1983 2 LLJ 425 and
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S. K. Verma Vs. Mahesh Chandra and Another reported in 1983 2 LLJ
429 and nore particularly in light of the decision of the
Honourabl e Suprene Court in the case of The General Manager
Tel ecom Vs. S. Srinivasa Rao and O hers reported in 1997(8) (SCOC)
767 that deals with the principle of precedent.

13. In the light of aforesaid facts and circunstances of
the case, | find no perversity in the order passed by the Labour
Court and no prejudice is going to be caused to the Managenent,
If the entire issues are altogether tried by the Labour Court.
This case is a classic exanple, as even after a |apse of 12
years, no final decision has been arrived at and as rightly
observed by the Apex Court, there is a general tendency in
exi stence where Managenents adopt dilatory tactics for taking a
deci si on.

14. In view of the afore-stated position, this Wit
Petition is dism ssed. The Labour Court is directed to take up
the Industrial D spute along with other issues, proceed with the
same on nerits wthout adjourning the matter beyond seven
wor ki ng days at any point of tinme in ternms of Rule 34 (9) of
Tam | Nadu Industrial D sputes Rules 1958, and pass an award on
all issues on nerits, if the matter is not settled between the
parties by neans of a settlenent Under Section 18(1) of the
I ndustrial Dispute Act, 1947. No costs. Consequently, connected
M scel | aneous Petition is closed.

Sd/ -
Assi stant Registrar (CS-11)
/'l True Copy //

Sub Assi stant Registrar
arr

To:

The Presiding Oficer,
Labour Court,
Coi nbat or e.

+lcc to Ms.T.S. Gopalan & Co., Advocate SR No.28115

W P. No. 27712 of 2017

M CO)
RVM 08/ 11/ 2021)
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