IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 12.08. 2021
CORAM
THE HONOURABLE DR. JUSTI CE ANl TA SUVANTH

W P. No.2468 of 2017
and WWP Nos. 2462 and 2463 of 2017
and Meno in WP. No. 2468 of 2017

1 R Kannappan (deceased)
2 K. Deepa
3 K. Srini vasan
(Petitioners 2 and 3 are |legal heirs of
the 1st petitioner vide order dated 12.08.2021)

made in WP. 2468/ 2017 by ASMJ ... Petitioner
Vs

1 The Conmi ssi oner
H R & C.E. Departnment Nunganmbakkam
Chennai - 34

2 The Joi nt Conm ssi oner
H R & C E Departnent Nunganmbakkam
Chennai - 34

3 The Assi stant Conmm ssi oner
H R & C E Departnent Nunganmbakkam
Chennai - 34

4 The Executive Oficer
Arul m gu Thenupur eeswarar Tenpl e Madanbakkam
Chennai - 73 ... Respondents

Prayer: Wit Petition filed under Article 226 of t he
Constitution of |India praying to issue Wit of Certiorar
calling for records relating to the second respondents
proceedings made in Nada. Na. Ka. No.15148/ 2008/ A2 dated
15.12. 2016 to quash the sane.
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For Petitioner : M.L.Chandrakumar

For Respondents : M.N R R Arun Natar aj an,
Gover nnment Advocate — RlL to R3
M . R Mahal i ngam - R4

ORDER
Heard M. L. Chandrakumar, | earned counsel for t he
petitioner, M.N R R Arun Nataraj an, | earned Gover nnent
Advocate for RL to R3 and M.R Mhalingam |earned counsel for
R4.
2. The dispute in this mtter is in relation to a

comuni cati on dated 15.12.2016 which calls upon the petitioner
to remt the arrears of rent in relation to the property at
S. No. 705, No.3, Sannadhi Street, Madanbakkam Village, Tanbaram
Tal uk, Kancheepuram District (property/property in question)
bel onging to the Thenupureeswarar Thirukoil (tenple/tenple in
question) under threat of dispossessing him of the sane if the
arrears are not paid within 15 days of receipt of the notice.
Interim protection was granted on 02.02.2017 subject to paynent
of Rs.20,000/- to the credit of O S. No.174 of 2013, filed by the
tenpl e against the petitioner before the District Munsif Court,
Tambaram  According to the petitioner the anpbunt has been paid.
However, no proof has been produced and M. Mhalingam | earned

counsel appearing for the tenple denies such deposit. Let proof
be produced in regard to paynent of the sum of Rs.20,000/- as
af or esai d.

3. That apart, the case of the petitioner is that, the

total land under occupation by him adneasures 4739 sq.ft., of
which 3630 sq.ft. belongs to the petitioner. The aforesaid
conponent of 3630 sq.ft., according to the petitioner, had
devolved wupon him pursuant to an ancestral right. He is

resident in the property, regularly remtting tax as well as
kist in respect of the said land, classified as Grana Natham in

the revenue records. |In addition to the aforesaid property, 567
sq.ft. of |and, belongs to tenple and the petitioner had
acquired lease hold rights in respect of the sane. Thus,
according to the petitioner, it is only in respect of the 567

sq.ft. of land that the tenple is entitled to collect rent. The
anount of rent per nonth is a sum of Rs.955/- as per the
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fixation of rent in 2017, though no order of fixation of rent
has been produced. The sum of the |and under occupation is only
4197 sqg.ft. (3630 + 567) and not 4739 sq.ft. Wen this was put
to the petitioner, he was unable to reconcile the difference.
Let the sanme be explained before R2 in the course of the remand
proceedi ngs as per paragraph 9 of this order) and the quantum
resol ved.

4. M .Arun as well as M. Mhalingam would submt that
the the entirety of the 4739 sq.ft. belongs to the tenple and
that the petitioner is liable to pay rent for the sane.

5. Learned counsel for the respondents however, fairly
concedes to the position that the inpugned order has cone to be
passed by the Joint Commi ssioner without hearing the petitioner.
Al'l the conmmunications in the reference section of the order
have been issued by the Assistant Comr ssioner and no prior
notice has been issued to the petitioner.

6. Thus, and as it was incunbent wupon the Joint
Comm ssioner to have heard the petitioner prior to passing of
order under Section 78/ 79 of the H ndu Religious and Endownents
Act, 1959 (in short "Act'), the inpugned order shall be treated
as a show cause notice. The petitioner shall appear before the
Joint Conmissioner/R2 on 23.08.2021 at 10.30 a.m wthout
awai ting any further notice. The Executive Oficer of the
tenple in question/R4 shall also be present with all records.

7. At this juncture, |earned counsel for the petitioner
woul d state that R Kannappan, who is the petitioner in this Wit
Petition has passed away in 2020 and this fact was intimated to
himonly recently. He has filed a nmeno dated 12.08.2021 to this
effect also indicating to his know edge, who the |egal heirs of
the deceased petitioner are (K Deepa and K Srinivasan, his
daughter and son). As there is no objection expressed by the
respondents for the legal heirs of the deceased petitioner to be
brought on record, the neno is so ordered.

8. The above subm ssion changes the tenor of the enquiry
before the Joint Conm ssioner. He shall, prior to adjudicating
upon the legitimcy of the petitioner's occupancy, adj udi cat e
upon the aspect of continuation of the tenancy rights in the
hands of the legal heirs, in the Iight of Section 34 of the Act
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In consultation with the Conm ssioner, HR & CE Rl. This shall
be decided as a prelimnary issue. If the official respondents
are so inclined to continue the tenancy in hands of the | egal
heirs of the deceased petitioner, proper arrangenent as
contenpl ated under Section 34 shall be put in place. This is
one aspect of the matter.

9. As regards Section 78 proceedings that have been
initiated against the deceased petitioner, the issue of
determ nation of land under |ease as well as the proper rental
in that regard shall be decided and the arrears of rent, if any
quantified and due demand be raised upon the legal heirs of the
deceased petitioner. This is an issue distinct and separate
from the prelimnary issue to be decided and shall be decided
i ndependent of the prelimnary issue.

10. The aforesaid shall be conpleted within a period of
eight (8) weeks from today. The pendency of O A No.174 of 2013
before the District Mnsif Court, Tanbaram and the interim
protection obtained by the Tenple/plaintiff therein will have no
bearing on this matter, since what has been sought by the tenple
in the Suit is only an injunction preventing the petitioner
herei n/defendant in the Suit from effecting construction upon
the 567 sqg.ft. of land admttedly belonging to the tenple.
Therefore, the pendency of the suit does not stand in the way of
giving effect to the directions in this order.

11. Wth this, the Wit Petition is disposed wth no
order as to costs. Connected M scell aneous Petitions are

cl osed.

12. List the matter for reporting conpliance and for
production of orders on 25.10.2021.

Sd/ -
Assi stant Regi strar(CS-VI)

[ True Copy//
Sub Assistant Registrar

sl
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To

1. The Conm ssi oner
H R & C.E. Departnment Nunganbakkam
Chennai - 34

2. The Joi nt Comm ssi oner
H R & C E Departnent Nunganbakkam
Chennai - 34

3. The Assi stant Conm ssi oner
H R & C E Departnent Nunganbakkam
Chennai - 34

4. The Executive Oficer
Arul m gu Thenupur eeswarar Tenpl e Madanbakkam
Chennai - 73

Copy To:

The Section Oficer, (Wit Section),
H gh Court, Madras.

+1cc to M. L. Chandrakunar, Advocate, S.R No.40090
+lcc to M. R Mahalingam Advocate, S.R No.40101
+1cc to the Governnent Pl eader, S.R No.40560

W P. No.2468 of 2017
and WWP Nos. 2462 and 2463 of 2017
and Menp in WP. No. 2468 of 2017

PNVK( CO)
SB( 05/ 10/ 2021)
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