IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 20.01. 2021
CORAM
THE HONOURABLE DR. JUSTI CE G JAYACHANDRAN

C. M A No. 799 of 2017
and
CVMP No. 8825 of 2020
The Managi ng Director,
Kar nat aka State Road Transport Corporation,
K. H. Road, Shant hi Nagar,
Bangal ore. ... Appel | ant / Respondent
Vs

M . Shekar ... Respondent/ Peti ti oner

PRAYER. Civil M scellaneous Appeal filed under Section 173 of
Mot or Vehicles Act, 1988, against the judgnent and decree dated
16.12. 2015 nade in O P.No.170 of 2014 on the file of the Mbdtor
Accidents Cainms Tribunal, Additional District and Sessions
Court, at Hosur.

For Appel | ant . M. T. Thyagar aj an
For Respondents . M. Mikund R Pandi an

JUDGMENT

The Transport Corporation challenging the liability
fastened on it to pay conpensation to the clainmant/accident
victim has filed C.MA No.799 of 2017. Pendi ng appeal, OCW
No. 8825 of 2020 is filed to receive additional docunment viz.,
the final report of the Traffic Investigation Wng concluding
t he case against the bus driver as m stake of facts.

2. As per the claimpetition, on 27.05.2013 at 10 p.m,
while the claimant was riding his Yamaha Crux Mtor Cycle
bearing Registration No.TN29-P-6076 on Hosur to Bangalore
Nat i onal H ghway road, the bus owned by the appellant
Corporation bearing Registration No.KA-42-F-028 overtook the
notor cycle and suddenly turned to the right side unexpectedly.
Hence, the notor cyclist dashed on the backside of the bus and
fell down in which, he sustained injuries. The claim petition
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for Rs.16,00,000/- was filed before the MACT, Hosur. The
Tri bunal awarded Rs.5,35,580/- as conpensation which is under
chall enge in this appeal.

3. According to the claimpetition, in the said accident,
the claimant sustained fracture of right ulna, |aceration over
right knee joint and injury in the other parts of the body. He
was treated as inpatient for two days at Sparsh Hospital
Bangal ore and then for another two days at Vijay Hospital at
Hosur . Thereafter, he took treatnent as outpatient for nal
united wulna fracture. He underwent treatnment at Srinivasa
Speciality Hospital, Hosur and surgery was conducted. The
| aceration on the right knee had caused difficulty in walking
and lead a normal life. Contending that the accident injury has
caused inpairnment in earning capacity, the claim petitioner has
adduced evidence before the Tribunal, substantiated his claim
t hrough nedical records and disability certificate.

4. The liability was contested by the Transport
Corporation alleging that the accident occurred purely due to
the negligence of the claimnt, who rash and negligently dashed
agai nst the bus on the right rear side of the bus, when the bus
sl ow down to take right turn near Hosur Dhurga.

5. The Tribunal, on considering the evidence held that
the accident occurred due to the negligence of the bus driver.
The injury sustained by the clainmnt has caused 40% functional
disability. Hence, taking his I ncome at Rs.6000/- per nonth
notionally, applying the multiplier "14', a total sum of
Rs. 5, 35, 580/ - was awar ded under conventi onal and non
conventi onal heads.

6. In the appeal, both the quantum of conpensation and
the liability challenged as excessive and contra to evidence.
The mscellaneous petition is filed to receive additional
docunents which is the final report filed by the Hosur Police on
conpletion of the investigation regarding the notor accident.
As per the final report, the police has closed the F.I.R as
m stake of fact holding that the accident has occurred due to
the negligence of the notor cyclist and not due to the
negl i gence of the bus driver.

https://hcservices.ecourts.gov.in/hcservices/



7. The learned counsel for the appellant submtted that
based on the final report closed as mstake of fact, the

appel l ant should be totally exonerated from its Iliability.
Further, |earned counsel for the appellant point out that the
Tribunal has not only erred in fixing the liability on the
Transport Corporation but while arriving at conpensation, has
applied wong nultiplier. The age of the injured clainmant was
about 50 years. Therefore, the nmultiplier should have been only
13" and not '14'. Further, when there is no evidence for

future nedical expenses, the Tribunal has erred in awarding
Rs. 30, 000/ - towards future nedical expenses.

8. Per contra, the learned counsel appearing for the
claimant submtted that the injured claimant is a professional
driver having valid driving license and also running a travel
agency. Though his nonthly incone is above Rs.25,6000/-, the
Tribunal has fixed only notional income of Rs.6,000/- and had
wongly applied multiplier "14'" instead of '15 taking into
consideration the age of the claimant, who was 37 years old at
the tinme of accident. Learned counsel would submt that there
was no negligence on the part of the claimant. The final report
now relied as additional docunent by the appellant is not
adm ssi ble and cannot be taken in as evidence at the appellate
st age.

9. Heard the | earned counsel s appearing on either side and
perused the records.

10. The occurrence of accident was on 27.05.2013. The
F.1.R Wiich is relied by the Tribunal is dated 30.05.2013. The
first informant is the wife of the claimnt. The first
informant is not the eyewitness to the accident. At the tine of
trial before the Tribunal, the appellant was not able to lay its
hand to the final report wherein the police has closed the

F.1.R as mstake of fact after the investigation. No protest
petition has been filed against this report. In the final
report, it is stated that the notor cyclist due to rash and

negligent driving wthout having any control of the vehicle
dashed against the rear portion of the bus and sustained injury.
It is true that the said fact has not been brought to the notice
of the Tribunal and not elicited through w tnesses during the
Cross-exam nati on. Having cone to know about the true fact
regarding the accident, Court cannot refuse to look into it.
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Hence, the application to receive additional docunent is allowed
and the said final report is taken on record as Ex.Rl by
consent .

11. For the evidence, this Court note that the accident
has occurred due to involvenent of two vehicles. No one vehicle
can be totally fixed for negligence. WMaterial evidence is
available to show that the driver of the bus wthout proper
signal has turned to right and the notor cyclist/claimnt has
dashed the bus due to his reckless driving thereby contributed
for the accident. Hence, this Court is of the view that for the
negligence and reckless driving by the «claimant, 30% of
responsibility should be fixed on him and the award anount
accordingly has to be nodified.

12. Learned counsel for the appellant also submtted that
it is not a fit case to apply multiplier, since there is no
| npai rment of earning capacity or total disability. This Court
is unable to accept it, since there is material to show that the
claimant was running a travel agency as per the F.1.R and the

fracture injury sustained by himat ulna will necessarily cause
Inmpairment in his earning capacity. Whet her the functional
disability wll be to an extent of 40% is the point for

consi der ati on.

13. In Ex.P7, the Disability Certificate, the Doctor who
has given disability certificate has assessed 40% disability. He
IS not the doctor who treated the claimnt. H s assessnent is
based on clinical exam nati on. As per the Disability
Certificate, the claimant has sustained swelling and deformty
of right femur, fracture right femur, fracture 1/3 right ulna.
The assessnent of disability is not supported with proper table
break up except making a vague reference that the disability has
caused 40% i npai r nent . Wether it relates to earning capacity
is not specifically stated in the disability certificate. In
any event, on considering the nature of injury viz., fracture of
right fenmur, fracture 1/3 right ulna and the avocation of the
claimant, this Court is of the view that the injury has caused
i mpai rment of earning capacity and it shall be assessed at 30%

14. Havi ng considered the evidence and the subm ssions

made in favour and against the award, the award of the Tribunal
is nodified as under:
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Conpensati on under Various Heads Awar d passed by

this Court

Loss of Earning Capacity due to 30% functional Rs. 3, 24, 000/ -
disability
(30/ 100X6000X12X15)
Pai n and Suffering Rs. 30, 000/
Transport Rs. 10, 000/ -
At t ender Charges Rs. 10, 000/ -
Nour i shnment Rs. 5, 000/ -
Loss of incone during treatnent period Rs. 10, 000/ -
Fut ure Medi cal Expenses Rs. 37,380/ -

Tot al Rs. 4, 26, 380/ -

After reduction of 30% for contributory negligence, the
sum payable is Rs. 2,98, 466/ -.

15. Accordingly, the award of Rs.5,35,580/- is nodified
and scaled down to Rs.2,98,466/- payable with interest at 7.5%
p.a. from the date of petition till the date of deposit.
Learned counsel for the appellant states that the entire award
anount with accrued interest has already been deposited in the
MCOP account. In such case, the claimant is permtted to
W thdraw the conpensation anmount as nodified by this Court in
this appeal on appropriate petition. The bal ance amount, if any
shall be withdrawn by the appellant Corporation.

16. Accordingly, the Cvil Mscellaneous Appeal is partly

al | oned. The connected m scellaneous petition is allowed. No
order as to costs.

Sd/ -
Assi stant Regi strar (CS-CCC)

/'l True Copy //

Sub Assi stant Registrar
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To

Mbt or Accidents C ains Tribunal
Additional District and Sessions Court,
Hosur.

Copy to
The Section Oficer, VR Section, H gh Court, Madras.

+1CC to M. Mukund R Pandi an, Advocate, SR No. 3287
+1CC to M s. T. Thyagaraj an, Advocate, SR No. 3465

CVA NO 799 OF 2017

AP( CO)
B. VC (13/ 09/ 2021)
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