IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 10.08. 2021
CORAM
THE HONOURABLE MRS. JUSTI CE V. BHAVANI SUBBAROYAN

Crl. O P. No. 2847 of 2017
and Crl .M P. Nos. 2018 & 2019 of 2017

K. R Mirugan
Petiti oner

Vs
M Jayant hi mal a ... Respondent

Criminal Oiginal Petition filed under Section 482 of
CrPC., to call for the records relating to the case in M C. No.
21 of 2016 pending on the file of the Chief Judicial Mgistrate
Court, Krishnagiri and quash the sane.

For Petitioner : M.K G Senthil Kumar
For Respondent : M. K Thiruvengadam
ORDER

This petition has been filed to quash the proceedings
M C. No.21 of 2016 pending on the file of the Chief Judicial
Magi strate Court, Krishnagiri, thereby taken cognizance for the
of fences under Sections 13(1)(i) and 13(1) (i-b) of the Hi ndu
Marriages Act, 1955, as against this petitioner.

2. The | earned counsel appearing for the petitioner would
submt that the conplaint as against the petitioner is false and
frivolous and baseless. Since the petitioner had already
obtained a decree of divorce u/s. 13(1) (i) (i-b) of the Hi ndu
Marriage Act, on the ground of adultery ad desertion. As per
Section 125(4) of OCPC, the respondent is not entilted to
receive maintenance if she is living in adultery or if wthout
any sufficient reason, she refuses to live with her husband.
Al though the respondent alleges in her petition that the
petitioner had obtained the ex-parte decree by playing fraud
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t hough the petitioner denies the sanme. He further submtted that
the Court below failed to look into the petition in MC. No.21 of
2016 in para 8 of the respondent has stated that she had filed a
petition to set aside the ex-parte order dated 21.01.2013 in
HMOP. No. 358/ 2012, the respondent has not chosen to mark the
same assumng but not admtting for a novenent even if the
respondent had filed the petition to set aside the order. Unless
it is set aside by the conpetent court of |aw the respondent is
not entitled to file this petition and the petition is not
mai nt ai nabl e as per the Apex Court judgnent reported in CDJ 2011
SC 819. Therefore, the conplaint itself is false and frivol ous
agai nst the petitioner. Hence he prayed to quash the sane.

3. The | earned counsel appearing for the respondent woul d
submt that the trial has been comenced and sone of the
W t nesses have been examined in this case.

4. Heard M. K G Senthil Kumar, |earned counsel appearing
for the petitioner and M.K Thiruvengadam |earned counse
appearing for the respondent.

5. It is relevant to rely upon the judgnent of the
Hon' bl e Suprene Court of India passed in Cl.A No.579 of 2019
dated 02.04.2019 in the case of Devendra Prasad Singh Vs. State
of Bihar & Anr., as follows:-

" 12.So far as the second ground is concerned, we
are of the view that the H gh Court while hearing the
application under Section 482 of the C.P.C. had no
jurisdiction to appreciate the statement of the w tnesses
and record a finding that there were inconsistencies in
their statenents and, therefore, there was no prim facie
case nmade out against respondent No.2. In our view, this
could be done only in the trial while deciding the issues
on the nerits or/and by the Appellate Court while
deci ding the appeal arising out of the final order passed
by the Trial Court but not in Section 482 C.P.C
pr oceedi ngs.

13.In view of the foregoing discussion, we allow the
appeal , set aside the inpugned order and restore the
af orenenti oned conplaint case to its original file for being
proceeded with on nerits in accordance with | aw.
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6. Recently, the Hon'ble Supreme Court of India dealing
In respect of the very sanme issue in Cl.A No.1572 of 2019 dated
17.10.2019 in the case of Central Bureau of Invstigation Vs.
Arvi nd Khanna, wherein, it has been held as foll ows:

“19. After perusing the inmpugned order and on
hearing the subm ssions nade by the |earned senior
counsels on both sides, we are of the view that the
I mpugned order passed by the Hgh Court is not
sust ai nabl e. In a petition filed under Section 482 of
C.P.C., the Hgh Court has recorded findings on severa
di sputed facts and allowed the petition. Def ence of the
accused is to be tested after appreciating the evidence
during trial. The very fact that the H gh Court, in this

case, went into the nost mnute details, on the
al l egations made by the appellant-C. B.1., and the defence
put-forth by the respondent, 1led us to a conclusion that

the H gh Court has exceeded its power, while exercising
Its inherent jurisdiction under Section 482 Cr.P.C.

20.In our view, the assessnent made by the Hi gh
Court at this stage, when the matter has been taken
cogni zance by the Conpetent Court, is conpletely
I ncorrect and uncalled for.”

7. Further the Hon' ble Suprenme Court of India also held
in the order dated 02.12.2019 in Cl.A No.1817 of 2019 in the
case of MJayanthi Vs. K R Meenakshi & anr, as follows:

"9. It is too late in the day to seek reference
to any authority for the proposition that while invoking
the power under Section 482 C.P.C for quashing a
conplaint or a charge, the Court should not enbark upon
an enquiry into the validity of the evidence avail able.
Al'l that the Court should see is as to whether there are
all egations in the conplaint which formthe basis for the
I ngredients that constitute certain offences conpl ained
of . The Court may al so be entitled to see (i) whether the
preconditions requisite for taking cognizance have been
conplied with or not; and (ii) whether the allegations
contained in the conplaint, even if accepted in entirety,
woul d not constitute the offence all eged.

13. A look at the conplaint filed by the
appel  ant woul d show that the appellant had incorporated
the ingredients necessary for prosecuting the respondents
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for the offences alleged. The question whether the

appellant wll be able to prove the allegations in a
manner known to law would arise only at a later
stage. . ........ ... "

The above judgnents are squarely applicable to this case and as
such, the points raised by the petitioner cannot be considered
by this Court under Section 482 Cr.P.C.

8. In view of the above discussion, this Court is not
inclined to quash the proceedings in MC No.21 of 2016 on the
file of the Chief Judicial Magi strat e, Krishnagiri. The
petitioner is at liberty to raise all the grounds before the
trial Court. However, the petitioner shall be present before the
Court at the tinme of furnishing of copies, framng charges,
guestioning under Section 313 Cr.P.C. and at the tinme of passing
judgnent. The trial Court is directed to conplete the trial
within a period of six nonths from the date of receipt of copy
of this Order.

9. Accordingly, this <crimnal original petition is
di sm ssed. Consequently, connected m scellaneous petitions are
al so cl osed.

Sd/ -
Assi stant Registrar (CS-111)

/'l True Copy //

Sub Assistant Registrar
nmsm

To
The Chief Judicial Mgistrate Court, Krishnagiri.
+1CC to Ms. K G Senthil Kumar, Advocate, SR No. 39570
Crl.O P.No. 2847 of 2017
and Crl.MP. Nos. 2018 & 2019 of 2017

RGN\( CO)
B. VC (12/ 10/ 2021)
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