IN THE H GH COURT OF JUDI CATURE AT NMADRAS
DATED : 07.09. 2021
CORAM
THE HON BLE MRS. JUSTI CE V. BHAVANI SUBBAROYAN

CRL. O. P. NO 2620 OF 2017
AND
CRL. M P. NCS. 1856 AND 1857 OF 2017

Mbhammed Shafi Mari car
Petitioner/ 39 Accused

Vs.

State by
The Sub I nspector of Police,
Kar ai kkal Police Station,
Kar ai kkal
Respondent / Conpl ai nant

Crimnal Oiginal Petition is filed under Section 482 of
the Crimnal Procedure Code, to <call for the records in
C.C. No.60 of 2016 on the file of the Judicial Mgistrate No.Il,
Kar ai kkal and quash the sane insofar as the petitioner is
concer ned.

For Petitioner M. N A N ssar Ahnmed

For respondent : M. Bharath Chakravarthy
Publ i ¢ Prosecutor (Pondicherry)

ORDER

This Crimnal Oiginal Petition has been filed to call
for the records in C C No.60 of 2016 on the file of the Judicia
Magi strate No.ll, Karaikkal and quash the same insofar as the
petitioner is concerned.
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2. The petitioner herein is arrayed as A3 and he has been
charged for the offence under Sections 342, 370, 374 read wth
34 of IPC and Sections 23 and 26 of Juvenile Justice (Care and
Protection of Children) Act 2000.

3. The case of the prosecution is that since 2013 to
06. 01. 2014, the petitioner and other accused had purchased three
juveniles from their parents nanely A5 and A6 for Rs.60,000/-
and enployed themin their residences and conpelled themto work
against the will of juveniles and wongfully restrained themin
t heir residences.

4. The petitioner has averred in the affidavit that
Section 26 of the Juvenile Justice Act is attracted when a
juvenile is procured for any hazardous enploynent. Section 23 of
the Juvenile Justice Act is attracted when the juvenile is
assaulted, neglected or <caused wth unnecessary nental or
physical suffering. The offence alleged to have been committed
by him does not attract Sections 23 and 26 of the Juvenile
Justice Act, as there is no hazardous enploynment or nental or
physical suffering by assault or neglect caused by the
petitioner. Further, it is averred in the affidavit that Section
342 which is wongful confinenent, Section 370 which is buying
of any person as slave, and Section 374 which is conpelling of
any person to |abour unlawfully, are also not attracted and
there is no conmon intention involving Section 34. Hence, the
petitioner has prayed for quashing the proceedings in C. C No.60
of 2016 on the file of the Judicial Magistrate No.Il, Karaikkal.

5. The learned counsel appearing for the petitioner
submts that the petitioner is innocent and he has not commtted
any offence as alleged by the prosecution. Further, he submts
that there is no material on record to charge the petitioner
under Sections 342, 370, 374 read with 34 of IPC and Sections 23
and 26 of Juvenile Justice (Care and Protection of Children) Act
2000 and hence, the sane is |iable to be quashed.

6. In support of his case, the learned counsel for the
petitioner has placed reliance on the judgnment of Hi gh Court of
Kerala in Cl.M No.5778 of 2013 [Joseph Vs. State of Kerala],
wherein, the allegation against the petitioner / accused was
that a girl child aged below 18 years was brought to the house
of the petitioner and w thout providing education, kept in the
house for three years and asked to do sone work in the house,
thereby the petitioner had commtted the offence punishable
under Section 23 of Juvenile Justice (Care and Protection of
Chil dren) Act, 2000. In the said case, the H gh Court of Kerala
has held as follows :
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“12. In the decision reported in 2012 (4)
KLT 314 Vinod S. Panicker v. Sub Inspector of
Police, this court has considered the question as
to whether engaging a juvenile or child as an
enpl oyee in a bakery can be considered to be an
of fence under Section 26 of this Act and found
that this wll not conme wunder the purview of
section 26 of the Act and quashed the proceedi ngs.

13. In order to attract an offence under
Section 23 of the Act, it nust be proved by the
prosecution that

(a) person having the actual charge or control
over a juvenile or child,

(b) assaul t s, abandons, exposes or wlfully
negl ects the juvenile or

(c) causes or procures him to be assaulted,
abandoned, exposed or negl ected,

(d) in a manner |likely to cause such juvenile or
t he child unnecessary nment al or physi cal
suffering.

14. Even assumng that the petitioner as
in charge or control of the juvenile or child, he
is only providing shelter to the child and | ooking
after her. Merely because she was helping the
inmates of the house in the kitchen, voluntarily,
it cannot be said that she was put to hazardous
wor k or exposed to danger. She has no such case in
her statement before the police as well. In fact
when she was found in an abandoned state, the
petitioner took her and gave shelter to her and
protected her. If she does sone work to help the
Inmates, it cannot be said that she was treated
cruelly either physically or nentally so as to
attract the provision of this Act.

15. It is true that Juvenile Justice (Care
and Protection of Children) Act, 2000 has been
enacted to protect the interest of juvenile or
child, who require care and protection and also to
reform the juvenile, who is in conflict with |aw.
In this case, on going through the allegations in
Annexure-Al final report and also the statenent of
the victimgirl herself wll go to show that, she
was abandoned by her parents and she was left in a
house at Bangalore by her nother to work as a
servant maid and due to ill-treatnent 1in that
house, she was forced to |eave that house and
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thereafter she was taken care of by the
petitioner, while they were working at Bangal ore
and thereafter she was brought to Kerala and she
was living with them The statenent of the victim
girl also wll go to show that, she was not
assaul ted or any force has been applied on her or
she was conpelled to do any hard work and for non-
conplaince by the girl, she has been subject to
any cruelty by the inmates of the house. But her
statenment will go to show that, after she was
taken over by the petitioner, she is being |ooked
after affectionately like their child. So under
the circunstances, even if the entire allegations
in the evidence collected by the investigating
officer is admtted to be true, the ingredients of
any of offences provided wunder the Juvenile
Justice (Care and Protection of Children) Act,
either wunder Section 23 or wunder Section 24 or
under Section 26 is attracted in this case. No
purpose will be served by allow ng the prosecution
to continue in such circunstances and it will only
be a waste of judicial tine.

16. It is settled law, if this court is
satisfied that, even if the entire allegations
made agai nst the accused was admitted to be true
and if, those allegations wll not attract or
constitute the ingredients of the offence alleged
agai nst them then this court can invoke the power
under Section 482 of the 'Code', to quash the
proceedings. In view of the discussions nade
above, this court feels that, it is a fit case
where the power under Section 482 of the 'Code'
has to be invoked to quash the proceedings. So the
application is allowed and further proceedings in
S. T.No. 779/ 2012 on the files of the Judicial First
Cl ass Magistrate Court, Ettumanoor, as against the
petitioner is quashed.”

7. The |l earned counsel for the petitioner has also placed
reliance on the judgnment in Crl.MC No.5941 of 2015 [Faisal Vs.
State of Kerala] passed by the Kerala H gh Court, wherein, the
al l egation against the petitioner was that a juvenile aged 16
years was found enployed in a petrol punp ran by the petitioner
therein. In the said case, the Kerala H gh Court has held as
foll ows :

“2. On hearing both sides, | find that the

prosecution is liable to be quashed. It is not
known how nerely enploying a juvenile aged 16 years
will come under Section 23 of the Juvenile Justice
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Act, or wunder Section 26 of the Juvenile Justice
Act. To cone under Section 23 of the Juvenile
Justice Act, the alleged offence nust have been
coonmitted by a person having actual charge or
control over the juvenile, and the juvenile nust
have been subjected to nental or physi cal
harassnment. Anyway, the Court has now franed a
charge agai nst hi munder Section 26 of the Juvenile
Justice Act. Even to come under Section 26 of the
Juvenile Justice Act, the prosecution nust have a
case that the juvenile was enployed by the accused
for some hazardous job, wthout making adequate
paynment of salary or wages. Practically what 1is
made punishable is exploitation of a juvenile by
enploying him for sonme hazardous job. In Vinod
S. Pani cker v. Sub Inspector of Police (2012 (4) KLT
314), this Court held that engaging a juvenile as
an enployee in a bakery cannot be viewed as one
putting himto a hazardous enploynent. In Aice v.
State of Kerala (2014(2) KLT 175), this Court held
the term "hazardous" wunder Section 26 of the

Juvenile Justice Act indicates the risk and
heavi ness of the job which the age of the child
cannot bear. Anyway, it is now settled that a

prosecution wunder Section 26 of the Juvenile
Justice Act is possible only when a juvenile is
enpl oyed for some hazardous job wthout rmaking
proper and adequate paynent of wages, or salary. In
this case, the prosecution does not have any such
al | egati on.

3. The FIR or the final report does not contain
anyt hi ng regardi ng the hazardous nature of the job.
It appears that the Sub I nspector of Police had the
Child Labour (Prohibition and Regulation) Act in
his mnd when he registered the FIR The Sub
| nspector had sone confusion regarding the said Act
and the Juvenile Justice Act. The very fact of
enploying a child below 14 years, for some job
enunerated in the schedule to the said Act wll
constitute an offence wunder the Child Labour
(Prohibition and Regul ation) Act. But to conme under
Section 26 of the Juvenile Justice Act, sonething
nore is required. Wiat 1is nmade punishable 1is
enploying a juvenile aged below 18 years for sone
hazardous job w thout making paynent of adequate
wages or salary. The nature of the job is very
i nportant under Section 26 of the Juvenile Justice
Act. This Court has explained that the said job
nmust be hazardous in nature. Here, the prosecution
has no case anywhere in the prosecution records
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that the juvenile was enployed for any hazardous
job, or that he was not given proper and adequate
wages or salary. Merely enploying a child wll
constitute an offence only under the Child Labor
(Prohibition and Regul ation) Act, provided the age
of the child below 14 years. If the child is aged

above 14 years the said Act wll have no
application. Thus | find that the prosecution is
liable to be quashed because it is legally

unsust ai nabl e.

In the result, this petition is allowed. The
prosecution against the petitioner herein in S C
No. 4/ 2015 before the Special Sessions  Court
(Addl . Sessions Court for the trial of offence

agai nst wonen and children), Ernakulam will stand
guashed under Section 482 of the Code of Crimnal
Procedure.”

8. The Learned Public Prosecutor appearing for the

respondent submts that three juveniles have been illegally kept
in the residence of the petitioner and conpelled to do househol d
wor ks against their will, which is highly condemmabl e and al so a

puni shable offence. Further, the Learned Public Prosecutor
submts that purchasing juveniles from the parents for doing
househol d works or any other works would definitely attract an
offence wunder the Act. Hence the proceedings against the
petitioner cannot be quashed.

9. Heard the |earned counsel for the petitioner and the
| earned counsel for the respondent, and perused the nmaterials
avail abl e on record.

10. On perusal of the records, the allegation against the
petitioner is that the petitioner and other accused had
purchased three juveniles from their parents for a sum of
Rs. 60,000/- and enployed them in their residence / shop and
conpelled them to work against their wll and wongfully
restrained themin their residences.

11. In this regard, on perusal of the charge sheet filed

by the respondent, it is seen that three juveniles nanely
Madhubal a (Age 13), Kalpana (Age 12) and Mdhuveena (Age 11)
have been illegally sold for the purpose of doing household

works in the residence of the accused persons. Mdhubala and
Madhuveena have been sold to one Aneer Ali and Zeenath Ni sha for
a sum of Rs.20,000/- each and Kalpana has been sold to one
Sel | anut hu and Mohaned Shafi for a sum of Rs.20,000/- by their
parents nanmely Gunasekaran and Kal ai yarasi. The accused persons
have conpelled the juveniles to do household works and caused
cruelty to them physically and nentally. The juveniles were not
even paid proper renuneration for their work.
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12. The Learned Public Prosecutor appearing for the
respondent has produced a Case diary before this Court from the

original records, wherein, it is seen that on 07.01.2014 at
12.00 p.m, while the Sub-Inspector of Town Police Station,
Karai kal, nanely R Akalya, was in the Police Station, one
Sundar avadi vel , Legal -cum Probation Oficer, Child Welfare
Departnment, Karaikal, canme to Police Station and |odged a

witten conplaint to the effect that he is working as Legal -cum
Probation O ficer in the Juvenile Justice Board organized by the
Social Welfare Departnent for the past 4 years. On 06.01.2014 at
about 7.00 p.m while he was in his residence, he received
i nformation from the Karaikal Child Line that at new Bus Stand,
Karai kal, three female children are standing al one by crying and
they are found very tired and afraid nobod. On receipt of the
above information, imrediately he rushed to New Bus Stand,
Kar ai kal and reached at about 07.30 p.m and found that three
female children in the age group of 10 to 13 were found standing
there with airbags. He approached them after informng his
identity and work details and asked them the details such as
their nane, address and purpose of visit to Karaikal, etc. The
three children revealed their nane and address as (1) Madhubal a
(Age 13), (2) Kalpana (Age 12) and (3) Madhuveena (Age 11),
Kar ukkamaram Puthur, Sirkali, Tam | Nadu. Since it was night
hours, he informed to R Akalya, WSl of Police-cumChild Wl fare
Oficer of Town Police Station, Karaikal and with her help he
took the three children to Navagraha Illam Vadamattam Road,
Kottucherry in an Auto.

13. On 07.01.2014 at 09.00 a.m, he along with Soci al
Worker of Juvenile Justice Board Tnt.Sasily and Karaikal Child
Line Team Menber Tnt.Gomathi enquired the three children.
Madhubal a and Madhuveena stated that their parents entrusted
them to one Aneer Ali and Jeenath N sha residing at No.8, Periya
Pal livasal Street, T.R Pattinam and her sister Kalpana was sold
to one Hunal Hera @ Sellamuthu Wo Mhamad Safi, residing at
No.1l, M3 Nagar, Karaikal, for working in their houses after
getting Rs.20,000/- each. They also stated that Ameer Ali and
Jeenath Nisha had commtted cruelty to Madhubala to work in the
Aneerji Gocery to |ift bags and other grocery itens from shop
bel onging to them against their will and they gave nore risky
and hazardous works to Madhubal a. Further, they did not give any
correct wage [/ cooly for their work. One Humal Hera @
Sel |l anut hu of Ma Nagar conmitted cruelty to her sister Kal pana
by ordering to do nore difficult and risky work and also they
conpelled her to took the lunch to their children who were
studying in school. They also did not give any wage on par wth
her work. Further, the conplainant requested to take necessary
action against Aneer Ali and Jeenath N sha residing at No.38,
Periya Pallivasal Street, T.R Pattinam and One Hunmal Hera @
Sel | anut hu of MX Nagar, Karai kal who caused cruelty to the girl
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children and also unlawfully conpelled them to work against the
will of juveniles and wongfully restrained them in their
resi dences / shop and also to take action against the parents of
the <children nanmely (Gunasekaran (43) S/o WMahalingam and
Kal ai yarasi (38) Wo Gunasekaran, residing at Keezha Theru,
Gopal sanut hiram Puthur, Sirkali, since they collected noney and
entrusted them for their donestic work knowing that they were
children. Based on the said conplaint, all the accused persons
were arrested by the respondent police, and during the course of
I nvestigation, the parents of the juveniles nanely Gunasekaran
(A4) and Kal aiyarasi (A6) have admtted their guilty of offence,
and later, they were released on bail after giving suitable
sureties.

14. On going through the Case diary produced before this
Court, it is seen that the petitioner has purchased a juvenile
fromthe parents for a sum of Rs.20,000/- and used the juvenile
for risky and nore hazardous works, and thereby conmtted an
of fence under Sections 342, 370, 374 read with 34 of [|IPC and
Sections 23 and 26 of Juvenile Justice Act 2000. It is also seen
from the Case diary that the charge sheet has been laid only
after a detailed investigation from the victins as well as the
accused persons.

15. Wiile recording the statenment from the victins
Madhubal a and Madhuveena, they have clearly narrated the facts
that their parents entrusted them to work in the residence of
Aneer Ali and Jeenath N sha after getting Rs.20,000/- each and
the said Ameer Ali and Jeenath N sha had taken them to their
Grocery Shop and given them nore risky and hazardous worKks.
Further, they have stated that their sister Kalpana was also
sold to one Mhamad Safi Mricar and Humal Hiera @ Sell anuthu
and the said Humal Hiera @ Sellanmuthu had conmtted cruelty to
her sister Kalpana by ordering to do nore difficult work and
also by conpelling to take lunch for their children who are
studyi ng in school .

16. It is well settled legal position that when a
prosecution at the initial stage is asked to be quashed, the
test to be applied by the Court 1is as to whether the
uncontroverted allegations as made prinma facie establish the
offence. It is also for the court to take into consideration any
special features which appear in a particular case to consider
whether it is expedient and in the interest of justice to permt
a prosecution to continue. This is so on the basis that the
court cannot be utilised for any oblique purpose and where in
the opinion of the court chances of an ultimte conviction are
bl eak and, therefore, no useful purpose is likely to be served
by allowing a crimnal prosecution to continue, the court may
while taking into consideration the special facts of a case also
guash the proceeding even though it may be at a prelimnary
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stage. In the present case, it is absolutely clear from the
materials available on record that there are specific
all egations against the petitioner to attract the offence
puni shabl e under the said Act. Hence, this Court is not inclined
to interfere with the proceedings in C C No.60 of 2016 pending
on the file of the Judicial Mgistrate No.IIl, Karaikkal.

17. 1t is now represented by the |earned counsel for the
petitioner that the petitioner is a Senior Citizen and also
suffering from old age ailnents. Hence, the personal appearance
of the petitioner before the Trial Court may be dispensed with
by this Court.

18. In view of the subm ssion made by the | earned counsel
for the petitioner, the personal appearance of the petitioner
before the Trial Court is dispensed with. However, this order
will not stand on the way of the Trial Court to insist for the
appearance of the petitioner for receiving copies under Section
207 of O .P.C., framng of charges, questioning under Section
313 of Cr.P.C., as and when the Trial Court feels it necessary.

19. In the result, this Cimnal Oiginal Petition is
di sm ssed. No costs. Consequent |l vy, connected m scell aneous
petitions are cl osed.

Sd/ -
Assi stant Regi strar(CS-1X)

/1 True Copy //

Sub Assistant Registrar

raja

To

1. The Judicial Mgistrate — I,
Kar ai kkal

2. The Chief Judicial Magistrate,
Puducherry.

3. The Sub I nspector of Police,
Kar ai kkal Police Station
Kar ai kkal

4. The Public Prosecutor,
Puducherry.

+1cc to M. N. A N ssar Ahned, Advocate, S.R No.45252
CRL. O P. No. 2620 of 2017 and
CRL. M P. Nos. 1856 and 1857 of 2017

KSM CO)
RLP( 27/ 09/ 2021)
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