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JUDGVENT
(The case has been heard through Video Conferencing)

This appeal has been filed by the Insurance Conpany
bei ng aggrieved by the liability fixed on the |Insurance Conpany
to pay a sum of Rs.7,46,200/- to the claimants, who are the
| egal representatives of the deceased accident victim

2. The claimpetition was filed under Section 163A of the
Mot or Vehicles Act, 1988 since the accident had occurred, while
the deceased driving his Tata Tenpo Van bearing Reg.No. TN 25-D
2234 hit the unknown vehicle proceeding ahead of his van. As per
the claim petition, on 24.04.2013, at about 5.15 a.m, the
deceased while driving the Tata van as owner-cumdriver insured
under the appellant, proceeding from Bengalore to Thiruppathur
near TVS Petrol Bunk at Perandapalli 'U turn, dashed behind the
unknown vehicle and died on the spot. At the tinme of the
accident, the deceased was 34 years old and earning a sum of
Rs. 3,300/ - per nonth as self-enployed van owner-cumdriver. The
claimants are his widow, two mnor sons and his parents. A sum
of Rs.5,25,000/- was sought under the claimpetition.

3. The I nsurance Conpany filed counter resisting the claim
on two grounds. Firstly, the deceased is the tort-feasor. He
was driving the vehicle continuously about 170 Kkiloneters,
W thout rest throughout the night and caused the accident by
hitting behind the ongoing vehicle in his front. Being a tort-
feasor even under Section 163A of the Mtor Vehicles Act, 1988,

he or his |egal representatives are not entitled for
conpensation to be indemified by the insurer. The tort-feasor
cannot be a recipient. At the nost entitled only for
Rs. 2,00, 000- under personal accident cover. Secondly, the

deceased on the date of accident had no valid driving |icence.
His driving licence expired on 19.04.2013. Wereas the accident
occurred five days after expiry of the driving licence on
24.04.2013. Since the deceased has driven the vehicle wthout
valid driving licence, there is a breach of insurance policy
condi tion.

4. Before the Tribunal, two wi tnesses were exan ned on the

side of the claimnts. Four exhibits were exam ned. On the side
of the respondents, one wtness was exani ned. Three exhibits
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wer e mar ked.

5. The Tribunal held that the |Insurance Conpany has failed
to prove that the deceased is the tortfeasor. First Information
Report does not attribute negligence on the part of the deceased
and the First Information Report was not registered against him
It was against the unknown vehicle. The |licence of the deceased
Arjunan though expired on 19.04.2013, the wtness for the
| nsurance Conpany admits that the licence can be renewed within
30 days from the date of its expiry. Therefore, the deceased
deened to have a valid driving licence.

6. Regarding the plea that the clainmants are entitled only
for limted liability under the personal accident cover for
which the insurance conpany has collected additional prem um
the Tribunal referring the Clause in the insurance policy, held
that even assum ng the Insurance Conpany is liable only to the
limt prescribed under the contract, the Iimt is Rs.7,50,000/-
and therefore, the claimants are entitled for Rs. 7,46, 200/-.

7.1n the appeal, the |earned counsel appearing for the
appel I ant/ 1 nsurance Conpany would specifically submt that the
trial Court erred in holding the First Information Report is not
agai nst the deceased Arjunan and he is not the tort feasor.
Referring First Information Report marked as Ex.Pl, the |earned
counsel appearing for the appellant/Insurance Conpany would
submt that the conplaint was given by the wife of the deceased
on the next day after the accident. She is not the wtness to
the accident. She has stated that her husband dashed agai nst the
unknown vehicle going ahead him Since the deceased died, the
charge against him abated and the Police has not proceeded
further. Furthernore, being the owner-cumdriver of the vehicle
and having collected the additional premum the Insurance
Conpany is liable to pay only a sum of Rs.2,600,000/- towards
personal accident cover and it is factually not correct that the
limted liability is Rs.7,50,000/-. The Tribunal has erred in
hol ding Section 11(1)(i) of the terns of contract refers
per sonal acci dent cover.

8.l nfact, Section Il is only regarding own damage for the
vehicle and not for the person. The judgnments relied by the
| ear ned counsel appearing for the respondents/clainmnts reported
in (i) 2014(4) TAC 196(Mad.) [Bajaj Allianz GCeneral |nsurance
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Go. L¥d ./, C. Ranmesh] and (i) 2013(1) TNMAC 783[ Nati onal
| nsurance Conpany Ltd., V. Kri shnan] factually are not
applicable to the present case, the Hon'ble Suprenme Court in
Rankilad judgnment recently has held that the owner of the
vehicle cannot maintain the claim petition against its own
I nsurer, even under Section 163A of the Mdtor Vehicles Act,
1988. He is only entitled for PA cover if he had paid additional
premum for personal accident cover. In this case, since
additional premum for personal accident cover has been paid,
the Ilearned counsel appearing for the appellant/Insurance
Conmpany would submt that the claimants are entitled for
Rs. 2,00,000/- as per the insurance contract and not nore than
that and to get this noney, they need not file claim petition
before the Motor Accident Cains Tribunal.

9. Learned counsel appearing for the respondents/clai mants

referring the judgnent in Bajaj Allianz Ceneral |nsurance
Co.Ltd., v. C Ranesh reported in 2014(4) TAC 196 (Ms.) and
National |Insurance Conpany Limted v. Krishnan reported in

2013(1) TN MAC 783 submtted that the owner-cumdriver under
Section 163 A of the Mdtor Vehicles Act, 1988, is entitled for
conpensation as per the structured fornula under Second
Schedul e. Having collected additional premium the liability
cannot be restricted to Rs.2,00,000/-only. Further, the |earned
counsel would submt that the accident occurred involving two
notor vehicles and the First Information Report was registered
agai nst the unknown vehicle, which could not be traced. Further,
having duly insured, the claimants are entitled to get adequate
and fair conpensati on.

10. Point for consideration is whether the claim petition
under Section 163 A of the Mtor Vehicles Act, 1988 is
mai nt ai nabl e agai nst own insurer?

11. Section 163 A of the Mtor Vehicles Act, reads as
foll ows: -

163A. Speci al provisions as to
paynent of conpensati on on structured
formula basis.—1)Notw thstanding anything
contained in this Act or in any other |aw
for the time being in force or instrunent
having the force of law, the owner of the
notor vehicle or the authorised insurer
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shall be liable to pay in the case of death
or permanent disablenent due to accident
arising out of the use of nptor vehicle,
conpensation, as indicated in the Second
Schedule, to the legal heirs or the victim
as the case may be. Explanation.—For the
purposes of this sub-section, “permnent
di sability” shall have the sane neani ng and
extent as in the Wrknen s Conpensation Act,
1923 (8 of 1923).

(2)In any claim for conpensation
under sub-section (1), the claimnt shal
not be required to plead or establish that
the death or per manent di sabl enent in
respect of which the claimhas been nade was
due to any wongful act or neglect or
default of the owner of the vehicle or
vehi cl es concerned or of any other person.

(3) The Central Gover nnent may,
keeping in view the <cost of living by
notification in the Oficial Gazette, from
time to time anend the Second Schedul e. ]

12.1n Sunil kumar case relied by the appellant,

Di vision Bench of the Hon' ble Suprenme Court unable to agree with
the reasoning and the conclusion of the other Division Bench
decision in National Insurance Conpany Limted -vs- Sinitha and

others reported in ( 2012(2) SCC 356) referred the matter

Larger Bench and Three Judges Bench of the Apex Court formulated

the foll ow ng Question of Law for resol ution.
“Whet her in a claim proceeding under Section 163 A
of the Mdtor Vehicles Act, 1988, it is open for
the insurer to raise the defence/plea of
negl i gence?”

13. After due deliberation, the Larger Bench
Hon' bl e Apex Court in Sunil Kumar case concl uded as under: -
“8.From the above discussion, it 1is
clear that grant of conpensation under Section
163-A of the Act on the basis of the structured
formula is in the nature of a final award and
the adjudication thereunder is required to be
made w thout any requirenment of any proof of
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negl i gence of t he driver/ owner of t he
vehicle(s) involved in the accident. This is
made explicit by Section 163(A)(2). Though the
af oresai d Section of t he Act does not
specifically exclude a possible defence of the
I nsurer based on the negligence of the claimant
as contenplated by Section 140(4), to permt
such defence to be introduced by the Insurer
and/or to understand the provisions of Section
163-A of the Act to be contenplating any such
situation would go contrary to the very
| egi sl ative object behind introduction of
Section 163A of the Act, nanel y, final
conpensation within a limted tinme franme on the
basis of the structured formula to overcone
situations where the clains of conpensation on
the basis of fault Iliability was taking an
unduly long tine. In fact, to understand
Section 163A of the Act to permt the Insurer
to raise the defence of negligence would be to
bring a proceeding under Section 163A of the
Act at par with the proceeidng under Section
166 of the Act, which would not only be self-
contradictory but al so def eat t he very
| egi sl ative intention.

9. For the aforesaid reasons, we answer
the question arising by holding that in a
proceedi ng under Section 163A of the Act it is
not open for the Insurer to raise any defence
of negligence on the part of the victim”

14. Fol l om ng the above dictum laid in Sunil Kumar case,
the Hon' ble Apex Court in Shivaji and another v. Divisional
Manager, United India Insurance Co.Ltd., (CDJ 2018 SC 817),
after extracting the facts and decision of the Tribunal and Hi gh
Courts, reversed the decision of the H gh Court and held as
under : -

“3. The appell ant filed a claim
petition seeking conpensation under Section
163A of the Mdtor Vehicles Act, 1988. The
Tribunal noted that since the claim petition
had been filed under Section 163A of the
Act, the question of proving that the
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acci dent happened due to the rash and
negligent act of the driver did not arise.
By its award dated 30" July 2011, the
Tribunal allowed a claim of Rs.4,60,800
together with interest at the rate of 9% per
annum

4. The Insurer preferred an appeal
before the H gh Court of Karnataka. The
appellants also filed an appeal before the
Hi gh Cour t seeki ng enhancenent of
conpensation awarded by the Tribunal. The
H gh Court, by its inpugned judgnent,
allowed the insurers appeal and set aside
the order of the Tribunal. The H gh Court
opi ned that the idea behind enacting Section
163A is to ensure that even in the absence
of any m stake on the part of the driver of
the offending vehicle, the injured person or
the legal heirs of the deceased person are
conpensated by the owner and the insurer.
As a result, under this provision, since the
victim has been contenplated to be an
i nnocent third party, protection is extended
only to the injured person or to the |lega
heirs of the deceased victim and not to the
driver who is responsible for causing the
said accident. Since the deceased driver in
this case was the tortfeasor and responsible
for causing the accident, the Hi gh Court
hel d that conpensation could not have been
awarded to the appell ants.

The I ssue whi ch arises
before us is no longer res integra and is
covered by a recent judgnent of Three Judges
of this Court in United India |nsurance
Co.Ltd., v. Sunil Kumar & Anr., wherein it
was held that to permt a defence of
negligence of the claimant by the insurer
and/or to understand Section 163A of the Act
as contenplating such a situation, would be
inconsistent with the |Ilegislative object
behi nd i ntroduction of this provision, which
is final conpensation within a limted tine
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frame on the basis of the structured formula
to overcone situations where the clainms of
conpensation on the basis of fault liability
was taking an unduly long tine. The Court
observed that if an insurer was permtted to
rai se a defence of negligence under Section
163A of the Act, it would bring a proceedi ng
under Section 163A of the Act at part wth
the proceeding under Section 166 of the Act
which would not only be self-contradictory
but al so defeat the very legislative
i ntention. Consequently, it was held that
in a proceeding under Section 163A of the
Act, the insurer cannot raise any defence of
negligence on the part of the victim to
counter a claimfor conpensation.”

15. The spirit and purpose of introducing Section 163-A in
the statute succinctly explained by the Hon'ble Apex Court in
Hansr aj bhai -vs- Kodala reported in [2001(5) SCC 175], wherein
it is observed that:

“Conpensation amount is paid wthout
pl eading or proof of fault, on the principle
of social justice as a social security neasure
because of ever-increasing notor vehicle
accidents in a fast-noving society. Further
the | aw before insertion of Section 163-A was
giving limted benefit to the extent provided
under Section 140 for non fault liability and
determ nation of conpensation anount on fault
liability was taking a long time. That
m schi ef is sought to be renedied by
i ntroducing Section 163-A and the disease of
delay is sought to be cured to a |large extent
by affording benefit to the victinse on
structured fornula basis. Further, if the
guestion of determ ning conpensation on fault
l[iability is kept alive it would result in
additional Ilitigation and conplications in
case claimants fail to establish liability of
t he owner of the defaulting vehicles.”

16. As far as the claimunder Section 163A is concerned,
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the judgments referred on either side clearly distinguish the
third party claimand the claimby the insurer. Section 163 A of
the Mdtor Vehicles Act, 1988 exenpts the claimant proving the
negl i gence against the vehicle owner. It does not prevent the
vehicle owner for getting exonerated from liability by proving
t he negligence upon the claimant, who is the tortfeasor/insurer.
This is based on the principle that the tortfeasor cannot be the
reci pient. Exception laid in United India |Insurance Conpany V.
Suni | Kumar and another[AIR 2017 SC 5710] is that, if the claim
Is made against the other vehicle as the third party, the
| nsurance Conpany cannot take advantage of the claimant's
negl i gence. This privilege is not applicable for the claim
petition filed against the owner/insurer. This |egal position
has been clarified in Rankhiladi v. The United India |nsurance
Co.Ltd., reported in 2020(1) TNMAC 1 (SCO).
“5.5 1t is true that, in a claim

under Section 163A of the Act, there is

no need for the claimants to plead or

establish the negligence and/or that

the death in respect of which the claim

petition is sought to be established

was due to wongful act, neglect or

default of the owner of the vehicle

concerned. It is also true that the

claim petition under Section 163A of

the Act is based on the principle of no

fault liability. However, at the sane

time, the deceased has to be a third

party and cannot maintain a claim

under Section 163A of the Act against

the owner/insurer of the vehicle which

Is borrowed by himas he will be in the

shoes of the owner and he cannot

maintain a claim under Section 163A of

the Act against the owner and insurer

of the vehicle bearing registration No.

RJ 02 SA 7811. In the present case, the

parties are governed by the contract of

i nsurance and wunder the contract of

I nsur ance t he liability of t he
i nsurance conpany would be qua third
party only. In the present case, as
observed her ei nabove, t he deceased
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cannot be said to be a third party with
respect to the insured vehicle bearing
registration No. RJ 02 SA 7811. There
cannot be any di spute t hat t he
liability of the insurance conpany
woul d be as per the terns and
condi tions of t he contract of
I nsurance. As held by this Court in the
case of Dhanraj (supra), an insurance
policy covers the liability incurred by
the insured in respect of death of or
bodily injury to any person (including
an owner of the goods or his authorized
representative) carried in the vehicle
or damage to any property of a third
party caused by or arising out of the
use of the wvehicle. In the said
decision, it is further held by this
Court that Section 147 does not require
an insurance conpany to assume risk for
death or bodily injury to the owner of
t he vehicle.

5.6 In view of the above and for the
reasons stated above, in the present
case, as t he claim under Section
163A of the Act was nmade only against
the owner and insurance conpany of the
vehicle which was being driven by the
deceased hinself as borrower of the
vehicle from the owner of the vehicle
and he would be in the shoes of the
owner, the Hgh Court has rightly
observed and held that such a claim was
not maintainable and the claimnts
ought to have joined and/or ought to
have nmade the claim under Section
163A of the Act against the driver,
owner and/or the insurance conpany of
the offending vehicle i.e. R] 29 2M
9223 being a third party to the said
vehi cl e.

5.7 Now, so far as the reliance placed
upon by the learned Advocate for the
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claimants on the decision of this Court
in the case of Naveen Kumar (supra), on
considering the issue involved in that
decision, we are of the opinion that

t he sai d deci si on shal | not be
applicable to the facts of the case on
hand and/or the sanme shall not be of
any assistance to the claimants. In

that case, the issue was as to who
could be said to be the registered
owner of the vehicle and the liability
of the owner who sold the vehicle, but
his nane continued to be as the owner
with the registering authority. To
that, it was held that the person in
whose nane the notor vehicle stands
registered is the owner of the vehicle
for the purpose of the Act.

5.8 However, at the sane tinme, even as
per the contract of insurance, in case
of personal accident the ownerdriver is
entitled to a sum of Rs.1 | akh.
Therefore, the deceased, as observed
her ei nabove, who would be in the shoes
of the owner shall be entitled to a sum
of Rs.1 lakh, even as per the contract
of insurance. However, it is the case
on behalf of the original claimnts
that there is an anendnent to the 2 nd
Schedule and a fixed anmobunt of Rs.5
| akh has been specified in case of
death and therefore the claimnts shall
be entitled to Rs.5 lakh. The sane
cannot be accepted. In the present
case, the accident took place in the
year 2006 and even the Judgnent and
Award was passed by the |earned
Tribunal in the year 2009, and the
i mpugned Judgnment and Order has been
passed by the High Court in 10.05.2018,
i.e. nmuch prior to the anmendnent in the
2nd Schedul e. In the facts and
circunstance of the present case, the
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claimants shall not be entitled to the
benefit of the anendnent to the 2 nd
Schedule. At the sane time, as observed

her ei nabove, the claimants shall be
entitled to Rs.1 lakh as per the terns
of the contract of i nsur ance, t he

driver being in the shoes of the owner
of the vehicle. 5.9 Now, so far as the
subm ssion nade on behalf of t he
claimants that in a claim under Section
163A of the Act nmere use of the vehicle
I's enough and despite the conpensation
claimed by the heirs of the owner of
the nmotorcycle which was involved in
the accident resulting in his death,
the claim under Section 163A of the Act
woul d be maintainable is concerned, in
view of the decision of this Court in
Raj ni Devi (supra), the aforesaid
cannot be accepted. In Rajni Devi
(supra), it has been specifically
observed and held that the provisions
of Section 163A of the Act cannot be
said to have any application wth
regard to an accident wherein the owner
of t he not or vehi cl e hi nsel f S
i nvol ved. Af ter consi dering t he
decisions of this Court in the cases
of Oriental Insurance Co. Ltd. V. Jhuna
Saha (2007) 9 SCC 263; Dhanr aj
(supra); National I|nsurance Co. Ltd. V.
Laxmi  Narain Dhut (2007) 3 SCC 700
and Prenkumari v. Prahlad Dev (2008) 3
SCC 193, it is ultimtely concluded by
this Cour t t hat t he liability
under Section 163A of the Act is on the
owner of the vehicle as a person cannot
be both, a claimant as al so a recipient
and, therefore, the heirs of the owner
could not have maintained the claimin
terms of Section 163A of the Act. It is
further observed that, for the said
purpose, only the terns of the contract
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of insurance could be taken recourse
to. In the recent decision of this
Court in the case of Ashalata Bhowm k
(supra), it is specifically held by
this Court that the parties shall be
governed by the terns and conditions of
the contract of insurance. Therefore,
as per the contract of insurance, the
i nsurance conpany shall be liable to
pay the conpensation to a third party
and not to the owner, except to the
ext ent of Rs.1 lakh as observed
her ei nabove.”

17.1n the instant case, the claimants are the |egal
representatives of the deceased accident victim First
Informati on Report <clearly indicate that he went and dashed
agai nst the unknown vehicle noving ahead of it. The deceased is

the owner-cumdriver. The claimpetition is filed by the |egal
representatives of owner-cumdriver who is the insurer.
Therefore, he is not a third party. He is entitled for

conpensation as per the terns of the contract only under PA
cover and not under TP cover.

18. The perusal of the insurance policy reveals that it is
the commercial vehicle package policy. Prem um col | ected under
conmpul sory PA cover for owner driver and limted liability for
fare payi ng passengers.

19. The Limt liability as found in the insurance policy
reads as bel ow -

“Limt of t he anount t he
conpany's liability wunder Section |
1(i) in respect of any one accident; as
per the Mdtor Vehicles Act, 1988.
Limt of the armount of the Conpanys
Liability under Section I 1 (ii) in
respect of any one claimarising out of
one event: upto Rs.7,50,000/-."

20. The Tribunal, taking note of this limt of liability
as nmentioned in the policy certificate of the insurance marked
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as Ex.Rl, had held that even if the claimants, who are entitled
only under PA cover, the liability is fixed to the extent of
Rs. 7,50,000/- as per the contract and therefore, the insurance
conpany is liable to pay Rs.7,46,200/- wth interest. The
appel lant had collected Rs.2,175/- for basic OD Cover (own
damage) and Rs.11,277/- for the third party premum Under
Basic Third Party Cover, it is stated that conpul sory PA cover
for Owmer Driver, LL to non fare paying passengers, (excluding
enpl oyees), LL to persons enployed for operation and /or
mai nt enance and/or | oading and/or unloading. LL to paid driver
| oadi ng and/or wunloading, LL to paid driver conductor cleaner
enpl oyed for operation. Therefore, as per the terns of the
i nsurance contract, the personal cover liability is not limted
and even assumng it is limt then the limt of the liability is
Rs. 7,50,000/-. Therefore, this Court is of the view that, the
Tri bunal award need not be interfered.

21. By an order dated 09.08.2017, this Court has passed a
conditional order directing the appellant/Insurance Conpany to
deposit a sum of Rs.5,00,000/-to the credit of MC O P.No. 370 of
2015 on the file of the Mdtor Accident Cainms Tribunal, Special
District Judge, Krishnagiri. |If such deposit is already nade,
t he appel |l ant/ 1 nsurance Conpany shall deposit the bal ance anount
to the credit of C.MA No.2363 of 2017 within a period of eight
weeks from the date of receipt of a copy of this order. On such
deposit, the clainmants/respondents are entitled to wthdraw
their respective share anount along with accrued interest as per
the ratio fixed by the Tribunal in MC O P.No.370 of 2015.

22.1n the result, this Cvil Mscell aneous Appeal Suit is
di sm ssed. The judgnment and decree passed in MC O P.No.370 of
2015 dated 23.02.2016 is hereby confirnmed. No order as to
costs. Consequently, connected m scell aneous Petition is closed.

Sd/ -
Assi stant Regi strar

[ True Copy//
Sub Assistant Registrar

ari
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The Mdtor Accident Cains Tribunal,
Special District Court, Krishnagiri.

+1cc to M s.J. Chandran, Advocate, S.R No.19276
+1cc to M s.S. Vi swanant han, Advocate, S.R No. 19264
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