I N THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 25.03. 2021
CORAM
THE HONOURABLE DR. JUSTICE G JAYACHANDRAN
C. M A No. 2332 2017
and
CMP No. 12540 of 2017
United India I nsurance Conpany Ltd.,
Rep. by its Branch Mnager,

at 123A, No. 2, Road,
Mayi | adut hurai Tal uk and Town,

Nagapatti nam Di strict. ... Appellant / 2nd Respondent
Vs

1. Raj akumar i

2. Sat hi shkumar Respondents 1 & 2 / Cainmants 1 & 2

3. Bal armur ugan ... 3" Respondent / 1st Respondent

PRAYER. Civil M scellaneous Appeal filed under Section 173 of
Mot or Vehicles Act, 1988, against the judgnent and decree dated
09.08.2016 made in MC O P.No.106 of 2014 on the file of the
Mot or Acci dent s C ai s Tri bunal , Addi ti onal Sub  Court,
Mayi | adut hur ai .

For Appel | ant . M. D. Bhaskar an
For Respondents : No Appearance
JUDGMENT
The appeal is filed by the Insurance Conpany being
aggrieved by the award passed by the Tribunal directing the
I nsurance Conpany to pay a sum of Rs.4,55,333/- to the claimants
wth 7.5% interest from the date of petition till the date of

real i sation.

2. The brief facts of the case is that on 11.08.2013, at
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about 6.30 p.m, when Ragavendiran was riding the two wheeler
Suzuki bearing Registration No. TN 51 AZ 8462 owned by his brother
Bal anurugan. Wil e crossing Tharanganpadi to Muyil adut hurai main
road, near Dharmapuram Arch, he |l ost the bal ance due to the poor
mai nt enance of the road and dashed against the electric pole. He
sustained head injury and died in the hospital on 20.08.2013.
The claim petition filed under Section 163A of the Mtor Vehicle
Act by the nother and brother of the deceased claimng
conpensati on of Rs. 40,00, 000/-. As per the claim petition, the
deceased was enployed as Constable in the Tamlnadu Reserve
Police and earning a sum of Rs.13,949/- per nonth. He was 27
years old Bachelor at the tine of death and due to the sudden
dem se of the said Ragavendiran, the claimnts have lost his
i ncome and | ove and affection.

3. The Insurance Conpany filed counter stating that the
acci dent occurred due to the negligence of the deceased. He was
earning nore than Rs.40,000/- per annum so the petition under
Section 163A is not maintai nable. The deceased is not the owner
of the vehicle or the insured. There is no privity of contract
bet ween the deceased and the Insurance Conpany. Under Section
147 of the Mdtor Vehicles Act, the Insurance Conpany is not
liable to indemify the deceased, since there is no statutory
liability or <contractual liability on the Insurance Conpany.
Hence, the claim petition against the Insurance Conpany is not
mai nt ai nabl e.

4. Before the Tribunal, the <claimants exam ned three
wi tnesses and marked five exhibits. On behal f of the Insurance
Conmpany, two exhibits were marked. The salary particulars of the
deceased forwarded by the police Superintendent was narked as
Ex. X1. The Tribunal awarded a sum of Rs.4,55,333/- as
conpensation to the claimnts.

5.1n the appeal, the |earned counsel appearing for the
appel l ant submtted that the Tribunal erred in entertaining the
petition under Section 163A inspite of the fact that the clai mant
was earning Rs.13,949/- per nonth and the clainmants are not
eligible to file petition under Section 163A, which is restricted
to the claimants inconme upto Rs.40,000/-. Secondly, the deceased
is a tort feasor and thirdly, there is no privity of contract
bet ween the I nsurance Conpany and the deceased. No prem um was
coll ected to cover the risk of rider.
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6. Rel ying upon the judgnents of the Suprene Court, which
is starting from Oriental Insurance Conpany vs Rajni Devi and
others, (2008) 5 SCC 736 and N nganmma and another vs United India
I nsurance Co. Ltd., |earned counsel for the appellant submtted
that the Insurance Conpany cannot be held liable for the risk of
borrower of the vehicle.

7.1n this regard, the Court perused the insurance policy
of the two wheeler, which was insured under the appellant and
driven by the deceased at the tinme of accident. The said policy
was marked as Ex. R2. It is a package policy wherein a sum of
Rs. 1554/- collected towards prem um No extra premum is
collected to cover the risk of driver or personal accident of the
owner . In such circunstances, as held by the Supreme Court and
H gh Courts in the judgnents relied by the |earned counsel for
the appellant, the Insurance Conpany need not indemify the
vehi cl e owner. However, on perusing the deposition of RW2, the
official of the appellant conpany, this Court finds that the
appellant had agreed to pay a sum of Rs.1,00,000/- to the
claimants. Taking note of the said subm ssion, the appeal is
partly all owed. The Iliability of the Insurance Conpany is
restricted to Rs.1,00,000/-, which is admtted by the official of
the appellant. The said sum shall carry 7.5% interest per annum
fromthe date of petition till date of realisation.

8. Learned counsel for the appellant states that the
award anount has already been deposited along wth accrued

interest in the MCOP account. If it is so, the appellant is
permtted to withdraw the excess anount lying in the deposit |ess
deducting the award amount as nodified under this appeal. The

claimants are permtted to wthdraw the award anount along wth
the proportionate interest accrued as bel ow

d ai mant s Apportionnment of conpensation

1st C ai mant Mot her Rs. 75, 000/ - pl us I nt er est
accrued

2nd C ai mant Rs. 25, 000/ - pl us I nt er est
Br ot her accrued

https://hcservices.ecourts.gov.in/hcservices/



9.1n the a result, the Cvil Mscellaneous Appeal is
partly all owed. No order as to costs. The connected
m scel | aneous petition is closed.

Sd/ -
Assi stant Regi strar(CS-VlI)
/' True Copy//

Sub Assistant Registrar
vri
To
The Motor Accidents Cains Tribunal,
Addi ti onal Sub Judge,
Mayi | adut hur ai .
Copy To:

The Section Oficer,
V. R Section, H gh Court, Madras.

CMA NO. 2332 of 2017

LN( CO)
SB( 30/ 09/ 2021)
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