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IN THE H GH COURT OF JUDI CATURE AT MADRAS

RESERVED ON: 01. 04. 2021

DELI VERED ON : 20. 04. 2021

CORAM

THE HON BLE MR JUSTI CE KRI SHNAN RAMASAMY

S. A NO 512 OF 2017
AND
CRP (NPD) NO. 746 OF 2018
AND

CWP NOs. 13126 OF 2020 AND 6486 OF 2020

. K. M Ramanat han

N. Gopal swany (D ed)

. R Rangaswany

. S. Sanbandanur t hy
. P.Durairaj

. G Arjunan

. P. Raj endr an

R. El angovan (Di ed)

A. Mohanmed Haneefa (died)
N. Kandaswany

P. Subr amani an

M Ayyaswany

. P. Mut huvel

vi ndaraj (D ed)

. G Mangai yar kar as
Am t ha

Mnor Nithila

rep by Court Guardi an
Thiru. V. K. Hyder khan
G Dhanal akshm

B. Shannmugavadi vu

M Padmavat hi

G Sent hi | kumar

E. Tam | ar asi

K. Si vasankar i

R E. Sar avanan
Noor j ahan
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22. Mbhaned Nassar
23. |11 ahi nni ssa
24. Mohaned Abdoul Khader
Appel | ant s

Vs

1. Snt . Pal ani amal
Rangaswam ( Di ed)
Ranganayaki (Di ed)
2. Snt . Lakshm ammal
3. St . Pal ani anmal
4. R Bal asubr amani an
5.Snt. R Raj eswar i
6. S. Arunugam
7.Snt . Subat hra
8. Snt . Par vat hi
9. S. Raj endr an
10. Bal akri shnan
11. Snt . Vi j ayal akshm
12. M Manokar an
13. M Ramal i ngam
(R 12 and R 13 given up)
14. P. Subash
15. R Banu Raj endr an
16. M Lal i tha
17. R Mani kandan
18. Meenakshi
(Respondents 14 to 18 were inpl eaded as
respondents vide order dated 04.04.2019
made in CVP No. 13198 of 2018 in SA No.
512/ 2017)
Respondent s

Prayer: Second Appeal filed under Section 100 of Cvil Procedure
Code agai nst the judgnment and decree dated 30.11.2016 in
A.S.No.239 of 2003 on the file of | Additional D strict and
Sessi ons Judge, Coinbatore, confirmng the judgnent and decree
dated 22.03.2000 made in |.A No.187 of 1999 in O S. No.766 of
1981 on the file of Principal Subordinate Court, Coi nbatore.
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CRP (NPD) NO. 746 OF 2018

1. K M Ramanat han

N. Gopal swany (D ed)

R. Rangaswany

S. Sanbandanurt hy

P. Dur ai r aj

G Arj unan

P. Raj endr an

N. Kandaswany

P. Subr amani an

9. M Ayyaswany

10. P. Mut huvel

11. G Mangai yar kar asi

12. Anit ha

13.Mnor N thila
rep by Court Guardi an
Thi ru. V. K Hyder khan

14. G Dhanal akshm

15. B. Shannugavadi vu

16. M Padmavat hi

17. G Sent hi | kumar

18. E. Tam | ar asi

19. K. Si vasankar i

20. R E. Sar avanan

21. Noor j ahan

22. Mbhaned Nassar

23. 11 ahi nni ssa

24. Mohaned Abdoul Khader

© NSO R WM

VS

1. Snt . Pal ani amal

2.Snt . Lakshm amal

3. Sm . Pal ani ammal

4. R Bal asubr anmani an
5.Snt. R Raj eswar i
6. S. Ar unugam
7.Snt . Subat hr a
8. Snt . Par vat hi
9. S. Raj endr an
10. Bal akri shnan
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11. Snt . Vi j ayal akshm
12. M Manokar an
13. M Ramal i ngam

Respondent s

Prayer: Civil Revision Petition filed under Section 115 of G vil
Procedure Code against the fair and decreetal order dated
30.11.2016 made in |.A No.395 of 2016 in A S No.239 of 2003 on
the file of I Additional D strict Judge, Coi nbatore.

For Appellants 1 to 5,7 to 24 M . K. Durai sam

in S.A No.512/2017 and Seni or Counsel for

P.1to 5 7 to 24 in CRP(NPD) M's Mut humani Dur ai sam

No. 746/ 2018

For A.6 in S.A No.512/2017
& P.6 in CRP(NPD)No. 746/ 2018

For Respondents 2 to 5,7,8 and :

11 in both the cases

For 9th Respondent in both

t he cases

S. A No. 512/ 2017

For R 17 & R 18

R10

https://hcservices.ecourts.gov.in/hcservices/

M . T. Sundar anat han

Ms.Priya for
M . R Shannugam

M . S. Part hasar at hy
Seni or Counsel for
M s. Sar vabhaunman
Associ at es

Ms. AL. Gandhi mat hi

Di ed

No appear ance
G ven up }
Meno filed SR
G ven up }

No. 77072 dated
03. 10. 2018

Uncl ai ned



CRP('NPD) No. 746/ 2018

R1 . Died

R 6 . Tapal not yet
returned either
served or not

R 10 . Left

R 12 & R 13 : No such address

COMVON JUDGVENT

Chal I enging the judgnent and decree dated 30.11.2016 in
A. S. No. 239 of 2003 passed by the learned | Additional District
and Sessions Judge, Coinbatore, confirmng the judgnent and
decree dated 22.03.2000 in I.A No.187 of 1999 in O S. No.766 of
1981 passed by the Principal Subordinate Judge, Coinbatore,
the defendants 4 to 23 /bonafide purchasers have filed the
present Second Appeal .

2. Cvil Revision Petition filed against the fair and
decreetal order dated 30.11.2016 nade in |.A No.395 of 2016 in
A. S. No. 239 of 2003 on the file of | Additional District Judge,
Coi nbat ore.

3. The brief facts of the case is as follows:-

Oiginally the suit schedule properties belonged to one
Vai yapuri Naicker, who died intestate. The wife of the said
Vai yapuri Nai cker is Singariammal. The said Vaiyapuri Naicker and
Singariammal had one Son and three daughters nanely a. V.
Rangaswam , b. Ranganayaki, c¢. Palaniammal and d. Lakshm amral
respectively. The nother and children are eligible for 1/5"share
each in the suit properties.

4. After the dem se of the said Vaiyapuri Naicker, his
wife nanely Singariamml and daughters nanely Pal anianmal and
Lakshm ammal jointly settled their due shares in the suit
properties to and in favour of son nanely V. Rangaswam , through
a Regi stered Rel ease Deed dated 16.02.1972 in Docunent No 243 of
1972 on the file of SRO Coinbatore. In lieu of the above said
Rel ease Deed dated 16.02.1972, the said V. Rangaswam paid a sum
of Rs. 1000/- to each and settled 6 cents of |and each to and in
favour of the said Palanianmmal and Lakshmi ammal through a
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Regi stered Settlenent Deeds dated 21.02.1972 in Docunent Nos. 283
and 284 of 1972. Further, after the execution of the above said
Rel ease Deeds dated 21.02.1972, on the request of the said
Lakshm ammal, the said V. Rangaswam settled another 6 cents of
land from his share that he got wunder Partition Deed dated
12.07.1972.

5. Under these circunstances, the Appellants nanely
K. M Ramanat han, N. Gopal aswanmy. R Rangaswany and S. Sanbandanurt hy
jointly purchased 49.75 cents in S. Nos.411/1 and 412 from the
said V. Rangaswam for valuable consideration through a
Regi stered Sale Deed dated 24.10.1979 in Docunent No 2048 of
1979 on the file of SRO Coinbatore Likew se, the Appellants
nanely P. Durairaj. G Arjunan, P. Rajendran and R El angovan
jointly purchased 54.5 cents in S. Nos.411/1 and 412 from the
said V Rangaswam for valuable consideration through a
Regi stered Sale Deed dated 02.11.1979 in Docunent No.3083 of
1979 on the file of SRO Coinbatore. Likew se, the Appellants
nanely Mhamed Haneefa, N  Kandasany. P. Subramanian, M
Ayyasany, P. Mithuvel and Govindaraj jointly purchased 36 cents
in S. No.411/1 from the said V. Rangaswam for valuable
consideration through a Registered sale Deed dated 14.12.1979 in
Docunent No. 3732 of 1979 on the file of SRO Coinbatore.
Thereafter they partitioned their respective properties under
three Partition Deeds in Docunment Nos. 2079 of 1980, dated
09.06. 1980, 2153 of 1980, dated 16.06 1980 and 2394 of 1981,
dated 22.05.1981 respectively. From the date of purchase, the
Appel | ants have been in continuous possession and enjoynent of
t he above properties for the past 42 years.

6. Wile this was so, subsequently the 1 Respondent
herein nanely Ms. Palanianmal filed a suit in OS. No.766 of
1981 for partition before the Principal Subordinate Court,
Coi nbatore. The Appellant herein vehenently contested the suit
by oral and docunentary evidence. By Judgnent and Prelimnary
Decree dated 19.09.1984 in OS. No.766 of 1981, the Learned
Principal Subordinate Judge, Coinbatore was pleased to disn ss
the suit for partition on the ground that the Plaintiff and the
2 Respondent Lakshm ammal rel eased their due shares through a
Regi stered Rel ease Deed by receiving not only nonetary benefits
but also getting 12 cents respectively through Settlenent
Deeds.
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7. Challenging the Judgnent and Prelimnary Decree dated
19.09.1984, the said Palaniamual preferred an Appeal Suit in
A.S. No.753 of 1984 before this Honourable Court. Wthout
considering the fact that the purchase of the Appellants herein
is not only bonafide but also is legally valid, the Appeal Suit
was allowed by Judgnent and Decree dated 04.12.1998 in A S
No. 753 of 1984 and decreed the suit for partition in O S. No. 766
of 1981. Wiile allowing the Appeal Suit the legitimte purchase
of the Appellants herein was not considered.

8. Challenging the reversing Judgnent and Decree dated
04.12.1998 in A'S. No.753 of 1984, the said V. Rangaswam filed
L. P. A No. 121 of 2000 before this Honourable Court. In the LPA. ,
the brother and sisters had <collusively entered into a
Menor andum of Conprom se and on the basis of the Menorandum of
Conprom se, they fraudulently obtained a Conprom se Decree dated
17.03.2004 in LPA No. 121 of 2000 behind the back of the
Appel l ants herein. Under these circunstances, the Appellants
herein filed a Review Application Nos. 145 of 2007 and 172 of
2011 in L.P.A No. 121 of 2000 . The Hon'ble D vision Bench of
this Court was pleased to allow the Review Application by
restoring the LPA No. 121 of 2000 and set-aside the Conprom se
Decr ee.

9. On 10.12.2014 when the above LPA No. 121 of 2000 was
taken up for final hearing before the Hon'ble First Bench of
this Court, the sole Appellant in LPA No.121/2000, nanely the
said V. Rangaswam technically withdrew the LPA No 121 of 2000.
Challenging the Judgnent and Decree of wthdrawal dat ed
10.12.2014 in LPA, No. 121 of 2000, the Appellants herein filed
Speci al Leave to Appeal (C Nos. 6142-6143 of 2015 before the
Hon' bl e Suprene Court By Oder dated 06.04.2015. The Hon'ble
Suprene Court was pleased to grant leave to the Appellants
herein that they are free to urge all |egal contentions open to
themin the Final Decree Proceedings.

10. In the neantinme, pursuant to the Judgnent and
Prelimnary Decree dated 04.12.1998 in A S. No.753 of 1984, an
Application for Final Decree in I.A No.187 of 1999 was filed. By
Judgnent and Final Decree dated 22.03.2000 in I.A No 187 of
1999 in O S. No.766 of 1981, the Learned Principal Subordinate
Judge, Coinbatore was pleased to decree the Final Decree
Application accepting entire suggestions nade by the Advocate
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Conmm ssi oner . It would be apposite to extract the relevant
portions of the Advocate Conm ssioner's Report which reads as
f ol | ows:

"7. --- Because of the hesitation and non
divulging of information, | felt difficulty in
identifying the Door Nunbers of the Buildings and
in checking them with the old Nunbers or new
Nunbers as the case may be in each case. At a
| ater stage, Respondents 4 to 8, 10, 12 to 15,
18, 20, 22 and 23 gave in their Mno of
I nstructions through their Counsel.

8. It was learnt by me that Sales were
made by the First and the Second Respondents were
disinterested in the in favour of third parties,
but they Petitioner has |eased portions in her
custody arrangenent the Comm ssion proceedings.
The were enjoying certain of the properties but
no docunents were produced to ne.

13. --- 1 think that it is only fair that
t hose of the sharers who (rightly having occupied
sonme portions and having) nmade inprovenents in
the portions occupied by them shall be given the
same for otherwise, it wll lead to dislocation
and heartburn and the third parties who have
purchased smaller extents and built thereon
should also be let to enjoy their purchases.
Hence this is the node of partition suggested by
me. "

11. Challenging the Judgnment and Final Decree dated
22.03.2000 in I.A No 187 of 1999 in OS. No.766 of 1981, the
Appel l ants herein preferred A'S. No 239 of 2003 before the First
Additional D strict and Sessions Judge, Coinbatore.

12. The Appellants herein were not able to produce all
subsequent Docunents such as the Judgnent of the Hon'ble Suprene
Court dated 06.04.2015 in Special Leave to Appeal (C No.6142-
6143 of 2015, Conprom se Decree dated 17.03.2004 in LPA No.121
of 2000 obtained fraudulently behind the back of the Appellants
herein, etc. in the Final Decree Application before the Trial
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Court since the Final Decree Application in I.A No.187 of 1999
was decreed prior to the L.P.A Proceedings i.e. on 22.03.2000.

13. Under these circunstances, the Appellants herein had
no other option except to file an Application under Oder 41
Rule 27 r/w Section 151 CP.C. in I.A No.395 of 2016 in A'S
No. 239 of 2003 before the First Additional District and Sessions
Judge, Coinbatore to adduce Docunents such as the Judgnment of
the Hon' ble Supreme Court dated 06.04.2015 in Special Leave to
Appeal () No.6142-6143 of 2015, Conprom se decree obtained
fraudulently on 17.03.2004 in L.P.A No 121 behind the back of
the Appellants herein, etc. Wthout considering any of the above
factual and |egal aspects, by Common Judgnent and Decree dated
30.11.2016 First Additional District and Sessions Judge,
Coi nbatore was pleased to dismss |I.A No 395 of 2016 and the
A.S No 239 of 2003. Chal | enging the concurrent Judgnents and
Decrees of the Courts below, the appellants herein have
preferred the above Second Appeal .

14. \Wen this appeal cane up for hearing on 14.11. 2019,
this Court admtted the appeal on the following substantia
questions of |aw -

1. Wiether the judgnent of the First
Appel late Court is vitiated since it is contrary
to the Direction of the Hon'ble Suprene Court?

2. Wiether the First Appellate Court is
right in confirm ng the judgnent and Final Decree
of the trial Court wthout considering the
application of t he appel | ants to adduce
subsequent evidence of docunents such as the
judgnment of the Hon'ble Suprene Court dated
06. 04. 2015 in Special Leave to Appeal © No.6142-
6143 of 2015, conprom se Decree dated 17.03.2004
in L.P.A No.121 of 2000 obtained fraudulently
behi nd the back of the appellants herein, etc.,?

15. M. T. Sundar anat han, |earned counsel appearing for the
6th  appellant undertakes to adopt the subm ssions nmade by
M . Mut humani  Dur ai sany, | earned Senior Counsel appearing for the
appellants 1 to 5 and 7 to 24 in S. A No.512 of 2017.
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16. M . Mut humani Dur ai sany, | earned Senior Counsel
appearing for the appellants submtted that one M.V.Rangaswam
was arrayed as first defendant, who passed away subsequently and
his |egal representatives were inpleaded in the present appeal
as respondents Nos.3 to 5. The deceased V. Rangaswam ,
hereinafter called as deceased 1st defendant.

17. The deceased first defendant, who was the owner of
4/ 5th share in the property, sold about 1.40 acres of land to and
in favour of the appellants by virtue of a registered Sal e Deeds
dated 24.10.1979, 02.11.1979 and 14.12.1979. According to the
appel lants, these properties belong to the deceased first
def endant, who had obtained these properties by virtue of his
| egal entitlenent of 1/5th share and the renmaining 3/5t" share by
virtue of Release Deed obtained from his nother and two sisters
as narrated above in the facts of the case.

18. Under these circunstances, one of the sisters viz.

Pal aniammal has filed a partition suit in O S No.766 of 1981
before Principal Subordinate Court, Coinbatore. In the suit,
sone of the purchasers have filed witten statenent stating that
they are the bonafide purchasers. The deceased first defendant
also filed witten statenent, wherein, he has admitted about the
sale of the property to the appellants and has also admtted the
same in the additional witten statenment. The plaintiff, in
paragraph No.9(a) of the plaint has stated as foll ows: -

“9(a) Subsequent to the filing of the suit, the
plaintiff came to learn that the 1st defendant
began to sell the properties to the defendants 4
to 23 by dividing the said properties into plots
in order to harass the plaintiff and to create
annoyance and with a view to defeat and defraud
the wvaluable rights of the plaintiff. The
proposed parties are the associates and henchnen
of the 1st defendant. The docunents if any are

not val i d and | egal and not for any
consi deration. The said docunents are not binding
on the plaintiff and her rights. In order to

arrive at a just decision of the case, they are
i npl eaded as party defendants in the suit.
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19. For the said avernents, the deceased first defendant
filed an additional witten statenent, wherein, it is stated as
foll ows:

“ The avernents in para 9(a) are
literally false. There was no sal e subsequent to

filing of this suit, to the defendants 4 to 23 by

dividing the properties into plots. The sale was

long before the suit. This has been clearly

stated in para 4 of the witten statenent. *

20. Further, Ilearned Senior Counsel has referred to
paragraph No.4 of +the witten statenent, which reads as
foll ows: -

“ The suit has been now laid in collusion
with the 3¢ defendant who laid a suit for the
sane relief now asked for by the plaintiff in
O S. No.436 of 75 meking this plaintiff as 3rd
def endant there, contending, that the properties
were ancestral. The plaintiff did not contest but
acqui esced the sanme. A sum of Rs.2,000/- is held
deposited in the nane of the plaintiff and this
defendant's wife and the interest is nonthly paid
to this plaintiff. The 3rd defendant herein was
al so given by this defendant two plots of |and
and she has also sold the sanme. Al these would
show the rel ease deed was a valid one and it was
acted upon not only by all concerned and nore
particularly by this plaintiff and the 3rd
def endant besides this defendant and others. A
maj or portion of the property was already sold
out to a nunber of persons before the institution
of this suit. The suit is intended to intimte,
coerce and threaten so that there <can be
extortion. One advocate Thiru.lgbal Sheriff gave
notice in June 1981 and it was duly replied in
the first week of July 81. Subsequently, there
was a police conplaint for the relief prayed for
here and they are of enquiries closed the
petition saying that there were no nmerits. Now
two days back the plaintiff with the help of
anti-social and undesirable elenments broke open
by ni ght House No. 12 and have trespassed into the
property and has also comitted mschief and
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theft and caused danage to the property and there
i's now police conplaint pending at the nonent.

21. Therefore, he submts that the sale of the properties
to the extent of 1.40 acres of l|and had been confirned by the
deceased first defendant. There was no dispute with regard to
the said sale by the deceased first defendant to the appellants.
After considering all these aspects, the trial Court dismssed
the suit in O S. No.766 of 1981 on 19.09.1984. Aggrieved by the
said judgnent and decree passed in O S No.766 of 1981, the
plaintiff in the suit filed an appeal in A S. No.753 of 1984. The
said appeal suit was allowed on 04.12.1998 by setting aside the
judgnment and decree passed by the trial Court, passed in
prelimnary decree proceedings.

22. Wiile setting aside the judgnent and decree passed by
the trial Court, the appellate Court, w thout fram ng any issue,
has nmade the foll ow ng observation: -

“ 65. Even though the respondents 4 to 23
claim that they are bonafide purchasers of their
respective portions of the suit property for
val uabl e consideration they have neither chosen

to exam ne t hensel ves, nor pr oduced any
docunentary evidence to that ef fect, and
therefore, | amunable to believe their case.”

Wiile making the above observation, the appellate Court did not
frame any issue to answer whether the appellants herein are the
bonafi de purchasers or not. Challenging the judgnent and decree
passed in A S. No.753 of 1984, the deceased first defendant has
filed L.P.A No.121 of 2000 before this Court. In LPA No.121 of
2000, the plaintiff, the defendants 1,2 and 3 have arrived at
settl enent. Ther ef or e, they have filed a Menorandum of
Conmpromise on 17.03.2004 and based on the Menorandum of
Conprom se, the LPA was al | owed.

23. However, in the said Menorandum of Conprom se, the
purchasers have not been inpleaded as parties, only one brother
and three sisters are the parties. The bonafide purchasers have
chal l enged the order by way of Revi ew Application Nos.145 of
2007 and 172 of 2011. The Division Bench of this Court, after
hearing the parties, by comon Judgnent dated O01.02.2013, set
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aside the conprom se decree dated 17.03.2004 and restored LPA
No. 121 of 2000 to file.

24. After restoring LAP No.121 of 2000 to file, the
matter came up before the First Bench of this Court. Wen the
matter canme up for hearing, the appellant sought |eave of the
Court to withdraw the Letters Patent Appeal No.121 of 2000.
However, the purchasers have filed CMP Nos.555 and 556 of 2013
and 474 and 507 of 2014 to transpose the bonafide purchasers as
appellants, but, this Court refused to allow the above said
applications for the following reasons recorded in the
Judgnent : -

“ A transposition nmay be permtted under
Rul e 1A of Order XXIIl of Code of Civil Procedure
having due regard to the question whether an
applicant has a substantial question to be
deci ded as against any of the other defendants.
Further, it was held that the list in the
original suit pertains to the execution of the
rel ease deed. The applicants before us were not
even in the picture at t hat tinme, but
subsequently purchased the property after the
rel ease deed, though prior to the institution of
the suit based on the title derived by the
appel lant in pursuance of the release deed being
executed. There is to that extent, thus, no lis
between the parties seeking transposition and the
original owners as they are not in a position to
throw any light on the issue of genuineness of
the rel ease deed.”

Therefore, the Division Bench of this Court disnmssed the
application filed by the bonafide purchasers and permtted the
appellant to withdraw the Letters Patent Appeal.

25. However, |earned Senior Counsel contended that the
First Bench of this Court by order 10.12.2014, in paragraph
No. 11, has preserved the right of the appellants as bonafide
purchasers and First Bench observed that “ their plea that they
are bonafide purchasers in any eventuality, is not prejudiced by
the fact whether a prelimnary decree is passed subsequently or
not and it would be open to themto contend prior to the passing
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of the final decree for partition. Interestingly, if we peruse
the issues franmed in the suit, no issue has been framed on the
guestion whet her they were bonafide purchasers or not”.

26. Against the judgnent passed by the First Bench of
this Court in LPA No.121 of 2000 dated 10.12.2014, a Speci al
Leave Petition SLP(C) Nos.6142 and 6143 of 2015 was preferred
before the Hon'ble Suprene Court, however, the sane was
di sm ssed as withdrawn on 06.04.2015. The Hon' ble Suprenme Court
observed as foll ows:

“ These Special Leave petitions are accordingly
di sm ssed as w t hdrawn.

The petitioners shall be free to urge all such
contentions as may be legally open to themin the
final decree proceedings.”

By referring the judgnent of the Hon'ble Suprene Court and the
First Bench of this Court, |earned Senior Counsel contended that
the appellant's rights as bonafide purchaser has been preserved
and the Division Bench of this Court categorically held that the
appellant's plea that they are bonafide purchasers in any
eventuality is not prejudiced by the fact whether a prelimnary
decree is passed subsequently or not and it would be open to
them to contend prior to the passing of the final decree for
partition.

27. Undoubtedly, this Judgnent was passed on 10.12.2014,
whereas, the trial Court passed final decree proceedings on
22.03. 2000. Thus, there was no occasion for the appellants
herein to agitate all their rights as bonafide purchasers in the
final decree proceedings. The appellants herein have filed a
suit in A S No.239 of 2003 before the First Additional District
and Sessions Judge, Coinbatore and filed an application in
. A No.395 of 2016 under Oder 41 Rule 27 to receive certain
docunents as additional evidence in the appeal.

28. The first appellate Court, after hearing the parties,
di sm ssed the appeal and confirned the final decree passed in
O S.No.766 of 1981. The trial Court in the final decree
proceedi ngs has appointed an Advocate Commissioner for the
pur pose of division of the property. The Advocate Conm ssioner
Wi thout taking into consideration of all the facts, divided the
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property and allotted “A” marked portion to Rangaswam while
Rangaswam sold the portion marked as “C’ to the appellants. If
the portion marked as “C’ was allotted to Rangaswam , instead of
the portion marked as “A’, the appellants interest would have
been protected. If the Advocate Conm ssioner would have taken

into consideration the neno of instruction given by the
appel I ant s/ bonafi de purchasers, he would have allotted the
portion marked as “C’ to the Rangaswam . The portion marked as

“A” to Rangaswam and the portion marked as “C’ was allotted to
Pal ani ammal . The said Report was filed before the trial Court.
The trial GCourt though observed that it is not necessary to
accept the suggestions made by the Advocate Comm ssioner as it
is, it has approved as it is wthout any nodification.
Chal l enging the final decree, an appeal has been preferred in
A. S. No. 239 of 2003.

29. The Court bel ow whil e di sposing of the appeal has not
given any weightage to the Judgnent passed by the D vision Bench
of this Court with regard to the preservation of the appellants
right to agitate as bonafide purchasers and liberty granted to
agitate before the final decree proceedings and the order passed
by the Apex Court has not been taken into consideration. Hence,
| earned Seni or Counsel submtted that there is an apparent error
in the judgnent and decree passed by the Court below and
therefore, the same is liable to be dism ssed, however, prayed
for re-arrangenent of share in order to protect the interest of
pur chasers.

30. M. S. Parthasarathy, |earned Senior Counsel appearing
for 1st and 9t respondents submtted that by virtue of
prelimnary decree, his party is entitled for 2/4th share in the
suit schedule property. The appellants are the bonafide
purchasers of the property and except few, none of the
appellants have filed witten statenment in the prelimnary
decree proceedings and they have not taken any steps to prove
that they are the bonafide purchasers in the prelimnary decree
proceedings. The trial Court accepted the contention and
dism ssed the suit. In the appeal in A S. No.753 of 1984 filed by
the plaintiff, the judgnent and decree passed by the trial Court
in OS. No.766 of 1981 was set aside on 04.12.1998.

31. Wiile setting aside the judgnent and decree passed by
the trial Court in the prelimnary decree proceedings, this
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Court observed that “even though the respondents 4 to 23 claim
that they are bonafide purchasers of their respective portions
of 'the suit property for valuable consideration, they have
nei t her chosen to examne thenselves, nor produced any
docunmentary evidence to that effect and therefore, the first
appel l ate Court disbelieved the case of the respondents 4 to 23.
The Advocate Comm ssioner has also taken into consideration the
interest of the appellants in his report and the trial Court
also in the Final Decree proceedings has accepted the report of
the Advocate Conmm ssioner as it is wthout any nodification and
allowed the shares allotted by the Advocate Conm ssioner and
against the said judgnent and decree, an appeal was filed in
A. S. No. 239 of 2003. In the said appeal also, the appellate court
has categorically held that the contention of the appellant, as
bonafi de purchaser was negated. By considering the judgnent
passed by the First Bench of this Court in LPA No.121 of 2000,
the First Bench has rightly refused to consider the plea that
the bonafide purchaser. Therefore, the |earned Senior Counsel
submits that there is no error in the judgnent and decree passed
by the first appellate Court. However, he fairly submtted that
even in the shares allotted to Rangaswam in the portions marked

as “A” in Red colour, sone of the portions of properties are
unsold so far and these properties can be allotted to the
appellants herein. If the same is done, all the issues wll be

sorted out in the present appeal.

32. Ms.Priya, |earned counsel who appeared on behal f of
M . R Shannugam represents for the respondents 2 to 5, 7,8 and
11. She submits that the appellants are not the bonafide
purchasers. They have not even filed any witten statenent
except two of them They have not cone forward to exam ne any
person in order to prove their case. Even the first appellate
Court has observed in paragraph No.65 of the judgnment that the
appellants herein have not proved their case as bonafide
purchasers since they have not adduced any evidence. Hence the
first appellate court disbelieved the case of the bonafide
pur chasers.

33. Though the Ilearned Senior counsel submtted that
settlenent arrived between brother and sisters, it wll always
hold good and a sanctity of the settlenent has gone once, the
LPA order was recalled. Referring the LPA Judgnent and naking
the subm ssion based on the settlenent nmeno, will not have any
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substance. Further, she submts that even the Division Bench of
this Court, while granting liberty to withdraw LPA No.121 of
2000, it has refused to allow the appellants herein to transpose
t hensel ves as appellants. Al these facts have been considered
by the Court below in A S. No.239 of 2003 and rendered well
reasoned judgnent on 30.11.2016. Further, she submts that on
the final decree proceedings, an Advocate Comnm ssioner was
appoi nted and the appellants have filed nmeno of instructions and
thereafter, no one appeared and proved their case. Therefore,
t he Advocate Comm ssioner has observed all these facts and filed
a detailed report, allotting respective shares of the plaintiff
and defendants 1,2 and 3, the trial Court has also accepted the
said allotnment of share made by Advocate Comm ssioner wthout
any nodification and passed the final decree proceedings. Even
before the final decree proceedings, no one appeared on behalf
of the appellant to contest the case. Hence the |earned counse

submtted that the appellants have failed to establish their
case as bonafide purchasers and the sale deed, alleged to have
been executed by the deceased Rangaswam is doubtful. Hence
there is no nerit in the Second Appeal and the sane is liable to
be di sm ssed.

33(a) Ms. A L.Gandhimathi, |earned counsel appearing for
the repsondents 17 and 18 would submt that the respondents 17
and 18 are the |is pendent purchaser subsequent to the all otnent
of share in the final decree proceedi ngs. These respondents have
purchased fromthe property allotted to Lakshm anmal .

33(b) She has also reiterated the argunents of the
| earned Senior Counsel M.R Parthasarathy stating that if the
appellants are the bonafide purchaser the 1st respondent was
already allotted the portion marked as “A’” Coloured in “Red”,
the sane property may be allotted to the extent of 1.40 acres.
Subsequent to the passing of the final decree the allottees have
sold their entitlement to the 3¢ party, if anything allotted the
interest of lis pendent purchaser would be affected. Therefore,
the |earned counsel submtted that the judgnent and decree
passed by the Trial Court as confirnmed by the 1st Appellate Court
may be confirnmed and prayed for dism ssed of the Second Appeal.

34. Heard both sides and perused the materials avail able
on record.
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35. Oiginally, the property belonged to one Vaiyapuri

Nai cker, who died intestate |l eaving behind his wfe
Singariammal, son viz V.Rangaswam and three daughters viz,
Ranganayaki, Pal aniammal and Lakshm ammal respectively. The

not her and children are eligible for 1/5th share each in the suit
property. After the dem se of Vaiyapuri Naicker, his wife viz.
Si ngari ammal and daughters Pal aniammal and Lakshm ammal jointly
settled their due shares in the suit properties to and in favour
of son viz., Rangaswam through a registered Rel ease Deed dated
16. 02. 1972 in Docunent No. 243 of 1972 on the file of Sub
Registrar Ofice, Coinbatore. In lieu of the above Release
Deed, the deceased first defendant paid a sum of Rs.1,000/-
(Rupees one thousand only) each to his nother and two sisters
and settled 6 cents of |land each to and in favour of Pal ani anmal
and Lakshm ammal through Registered Settlenent Deeds dated
21.02.1972. The Rangaswam also settled another 6 cents of |and
from his share by virtue of registered Settlenent Deed dated
07.09.1972 in Docunent No.1629 of 1972. There was a partition
anong Rangaswam and Ranganayaki, in which, Ranganayaki was
allotted 1/5t" share of the suit property through the Partition
Deed dated 12.07.1972 and V. Rangaswam was allotted 4/5th" share
through the Partition Deed dated 12.07.1972 in Docunent No.1317
of 1972.

36. Subsequent |y, on 24.10. 1979, 02.11.1979 and
14.12. 1979, a portion of the suit schedule property to an extent
of 1.40 acres was sold to the appellants by the deceased first
defendant out of his 4/5t" share allotted to him Under these
ci rcunstances, one of the sisters Palaniamml filed a suit in
O S. No. 766  of 1981 for partition before the Principal
Subordi nate Court, Coinbatore. In the suit, all the purchasers
were inpleaded as respondents 4 to 23. The plaintiff in
paragraph No.9(a) of the plaint has specifically stated that the
deceased first defendant began to sell the properties to the
defendants 4 to 23 i.e., the appellants herein. For the said
avernment, the deceased first defendant filed a witten statenent
dated 17.06.1982, wherein, he has admtted the fact that major
portion of the property was sold to nunber of persons before the
institution of the suit. Further, the deceased first defendant
has filed an additional witten statenent on 23.03.1983 and in
paragraph No. 1, he has stated about selling of the property to
the defendants 4 to 23 before filing of the suit. The defendants
6 and 13 have also filed witten statenent, in which, they have
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pl eaded that they are the bonafide purchasers of the property.

37. The first defendant was examned as DDW1 and in his
exam nation, he has admtted the fact that he has sold sone of
the properties to Ramanathan's kin in the year 1979. Therefore,
in the witten statenent and the additional witten statenent as
well as in the evidence of DW1 has categorically adnmtted the
fact of the sale of +the properties to the appellants/the
defendants 4 to 23.

38. Taking into consideration of these aspects, the trial
Court dismssed the suit in OS No.766 of 1981 on 19.09.1984.
Agai nst the judgnment and decree, an appeal in A S No.753 of 1984
was filed. This Court by judgnent dated 04.12.1998 was set aside
the judgnment and decree passed in O S. No.766 of 1981 and passed
a prelimnary decree, thereby, dividing the properties into Y
each to the plaintiff, the defendants 1, 2 and 3 respectively.

39. Wiile passing the judgnment and decree in A S. No.753
of 1984, the appellate Court in paragraph No.65, observed that *
Even though the respondents 4 to 23 claimthat they are bonafide
purchasers of their respective portions of the suit property for
val uabl e consideration they have neither chosen to exam ne
t hensel ves, nor produced any docunentary evidence to that
effect, and therefore, | amunable to believe their case.”

40. Agai nst the judgnent and decree passed in A S. No.753
of 1984, the deceased first defendant has filed L.P.A No.121 of
2000 and in the said LPA, a conpromse was arrived anong the
brother and sisters and a conpromse neno was filed and
accordingly, a conprom se decree was passed on 17.03.2004. 1In
the conprom se decree, it was agreed by all the parties that the
Rel ease Deed executed in the year 1972 by the Pal ani anmal and
Lakshm ammal , nother of the deceased first defendant are valid.

41. Against the judgnent passed in L.P.A No.121 of 2000,
the appellants herein have filed a Review Petition in
R A Nos. 145 of 2007 and 172 of 2011. The said Review
Applications were allowed and the conprom se decree was set
asi de and LPA No. 121 of 2000 was restored.

42. After restoring LPA No.121 of 2000 to file, the
matter came up before the First Bench of this Court. Wen the
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matter canme up for hearing, the appellant sought |eave of the
Court to withdraw LPA No.121 of 2000. However, the purchasers
have filed CMP Nos.555 and 556 of 2013 and 474 and 507 of 2014
to transpose the bonafide purchasers as appellants. However,
this Court refused to allow the above said applications for the
follow ng reasons as recorded by the Hon'ble D vision Bench of
this Court: -

A transposition my be permtted under Rule 1A of
Order XXI'I'l of Code of Civil Procedure having due
regard to the question whether an applicant has a
substantial question to be decided as agai nst any
of the other defendants. Further, it was held
that the list in the original suit pertains to
t he execution of the rel ease deed. The applicants
before us were not even in the picture at that
time, but subsequently purchased the property
after the release deed, though prior to the
institution of the suit based on the title
derived by the appellant in pursuance of the
rel ease deed being executed. There is to that
extent, thus, no lis between the parties seeking
transposition and the original owers as they are
not in a position to throw any light on the issue
of genui neness of the rel ease deed.”

43. A perusal of the above order would clear that
transposition was refused on the ground that the purchasers of
the property in the year 1979 are not conpetent to speak about
the Rel ease Deed, said to have been executed, by Lakshm anmal,
Pal ani ammal and the nother of the deceased first defendant in
favour of the deceased first defendant in the year 1972.
Therefore, it has refused to grant perm ssion to transpose the
purchasers as the appellants in LPA No.121 of 2000 and di sm ssed
t he sane as w t hdrawn.

44, However, after taking into consideration the
observation nmade in A S No.753 of 1984 dated 04.12.1998 wth
regard to the non-acceptance to believe the <case of the
appellants herein as bonafide purchasers and also taking into
consideration of the defendants adm ssion made in the witten
statenent as well as in the additional witten statenent about
the sale of the properties to the appellants/defendants 4 to 23
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in the year 1979 and also the evidence of D W1, it has
preserved the right of the appellants to agitate as bonafide
purchasers prior to the passing of the final decree for
partition. Further, it has held that the appellants plea of the
bonafi de purchasers in any eventuality, is not prejudiced by
the fact whether a prelimnary decree is passed subsequently or
not. Therefore, by passing the prelimnary decree, it wll not
affect the right of the appellants as bonafide purchasers. In
the prelimnary decree, the share of the plaintiff, the
defendants 1,2 and 3 have been ascertained. As per the
prelimnary decree, the first defendant is entitled 1.76 acres
of land. Each parties have been allotted 1.76 acres each.

45. Therefore, now it is open to the appellants to
contend their plea of bonafide purchase prior to the passing of
final decree for partition.

46. The Hon' bl e Supreme Court has also granted |liberty to
urge all such contentions as they may legally open to themin
the final decree proceedings. Thus, the appellants are entitled
to raise all these points in the final decree proceedings.

47. Unfortunately, the Judgnment of the D vision Bench was
passed on 10.12.2014 and the SLP (CC) Nos.6142 and 6143 of 2015
was passed on 06.04.2015. Final Decree was passed on 22.03.2000.
Therefore, the appellants had no opportunity to bring into all
these facts in the final decree proceedings before the trial
Court.

48. Against the judgnent and decree passed in final
decree proceedings, the appellants herein have filed an appeal
in A S.No.239 of 2003. In the said Appeal they have filed an
application in 1.A No.395 of 2016. The Court below refused to
al l ow the application.

49. Before analysing the judgnent in A S. No.239 of 2003,
it would be appropriate to analyse the Advocate Comm ssioner's
Report as well as the final decree passed by the trial Court in
l.A No.187 of 1999 in O S No.766 of 1981. The relevant
par agraphs of the Advocate Comm ssioner's Report are extracted
her eunder : -

“7. Though there were initial hesitation and
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slight non-cooperation by the respondents,: note
that either the counsel or their respective
parties were present throughout ny inspections.
Because of the hesitation, and non-divul gi ng of
information, | felt difficulty in identifying the
door nunbers of the buildings and in checking
them with the old nunbers or new nunbers as the
case may be in each case. At a later stage,
respondents 4 to 8, 10, 12 to 15, 18,20, 22 and
23 gave in their meno of instructions through
t heir counsel (doc.3).

8. It was learnt by ne that sales were nade by
the first and the second respondents in favour of
third parties, but they were disinterested in the
conm ssion proceedi ngs. The petitioner has | eased
portions in her custody to third parties. Each of
the petitioner and respondents quoted that under
an arrangenent they were enjoying certain of the
properties but no docunments were produced to ne
Persons occupying the buildings with door nunbers
12,13,14 and 14A divulged no information in
ascertaining the <correct door nunbers of the
subj ect properties, which now either do not bear
the old nunbers found in the petition or are
dil apidated or not found at all. Hence sone
information was collected from the Coinbatore
Cty Minicipal Corporation regarding the door
nunbers and assessnent nunbers with the nanes of
the owners: even then, nuch progress was not
possible in that direction.

9. As | have pointed out at the outset, the
properties are vast in extent. Shops have been
constructed by the first respondent and |et out
for rents. Considering the fact that he has been
i n possession of an extent, renting out his shops
and that he has nade inprovenents therein, the
extent abutting the Marudanmal ai Road can be given
to him That is marked in the plan in red
(Doc.4). On the far eastern side, he has sold
about 78 cents too (which extent is not covered
in the suit) and hence the appropriate extent is

https://hcservices.ecourts.gov.in/hcservices/



to be given to hin(the bit marked as Al in the
pl an and washed red).

10. The second respondent can be given the extent
marked B in the plan and washed blue. It is very
pertinent to note that she has allowed her
daughter to build a house in that extent. A and B
are well developed, with road by the nmnunicipal
cor por ati on.

11. The portion, marked C and washed green
contains the sheds which are |leased by the
petitioner. Hence it can be allotted to her.

12. The portion, nmarked D and washed orange, can
be allotted to the third respondent. Unlike the
portions A and B, there is no road/access in C
and D. As such, a road has to be carved for them
for the better enjoynent of these portions.
Accordingly, a road is suggested for them which
is showmn washed yellow in the plan.

13. It is submtted that | have deeply considered
the material gathered by ne; the information
collected by me; and | think that it is only fair
that those of the sharers who (rightly or wongly
havi ng occupied sone portions and having) nade
i nprovenents in the portions occupied by them
shall be given the same for otherwise, it wll
| ead to dislocation and heartburn, and the third
parties who have purchased snaller extents and
built thereon should also be let to enjoy their
pur chases. Hence is the node of partition
suggested by ne.

14.1 declare that each of the ©portions is
nmeasuring 1.76 ac. The details thereof are given
in the plan.

50. A perusal of the Advocate Conm ssioner's Report would
show that the respondents 4 to 8, 10, 12 to 15, 18, 20,22 and 23
gave nmeno of instructions through their counsel. Therefore, it
is clear that nost of the respondents/appellants have given neno
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of instructions to the Advocate Conmm ssioner about the sale of
the property by the deceased first defendant to them The
Advocat e Conm ssioner has recorded only this Mno. However, he
has not taken into consideration the interest of the bonafide
purchasers. On the other hand, while allocation of the portions
by dividing the entire suit schedule properties into four

divisions and marked as “A’, “B’, “C and “D’, the Advocate
Comm ssi oner has taken note of the small portion of the building
constructed and leased out in “A’” portion by the first

defendant. Therefore, he has allotted “A” portion, marked in
“Red” colour to the deceased first defendant. Simlarly, in “C
portion, marked in “Geen” colour was allotted to Pal ani anmal
since she put up two sheds in that portion. The remaining “B’
and “D’ portions were allotted to other sisters.

51. Now, the crux of the issue that arises for
consideration is that each party is entitled for 1.76 acres of
|l and and out of 1.76 acres, the deceased first defendant sold
1.40 acres of land in the year 1979 which is available in the
portions marked as “C coloured in “Geen” before filing of the
suit in O S No.766 of 1981. If the interest of the purchasers
was taken into consideration by the Advocate Conmm ssioner
because 80% of the land was sold to third parties / appellants

herein by the first defendant, in which case, in the “C
portion, marked in “Geen” colour, the fair balance is in favour
of the purchasers / appellants. |If at all there was any

construction by the deceased first defendant, the extent of
construction has not been nentioned, even assumng, it cannot be
nore than his balance 36 cents centitlenent, which is very
negligible, conpare to the extent of land sold, in which case,
t he Advocate Comm ssioner should have preserved the right of the
purchasers instead of giving priority to protect the interest of
the owner/1st defendant of the property with regard to the
construction and leasing out a small extent in “A portion of
property, as nmarked in “Red” col our.

52. As far as the two sheds put up by Ms. Pal anianmal in
“C’ portion of property marked in “Geen” colour is concerned,
it is very neager conpared to 1.40 acres, wherein. third party
I nterest was created by the deceased first defendant. Therefore,
in any angle, the interest of the bonafide purchasers to the
extent of 1.40 acres would stood as priority than the interest
of the plaintiff as well as the deceased first defendant. In
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whi ch case, the portion marked as “C’, coloured in “Geen”
should have allotted to the deceased first defendant. Simlarly,
the portion marked as “A’, <coloured as “Red” should have
allotted to Palanianmal. If the shares were allotted in this
way, the interest of all the parties would have protected. But
t he Advocate Conm ssioner has failed to do so.

53. Though the Trial Court has observed that there is no
necessity for the Court to accept the suggestions nmade by the
Advocate Comm ssioner as it is, it has not applied its mnd and
has accepted the suggestions made by the Advocate Comm ssioner
as it is and allotted the shares accordingly.

54. In appeal, all these facts have been brought to the
know edge of the Court. The Court below has not taken into

consideration. On the other hand, it is given a different
interpretations to the order passed by the Division Bench of
this Court and the Hon'ble Suprenme Court. It would be

appropriate to extract the relevant portion of the judgnment of
the first appellate Court in A S. No.239 of 2003,:-

“ 8. The main contention of the appellants are
that they are bonafide purchasers purchased sone
itemof suit property for val uabl e consideration.
They have contended that the trial Court has
franmed a 1issue that whether the sale deed
executed by 2n defendant in favour of appellants
are valid and binding upon the plaintiff. The
trial Court has held that since the release deed
executed by the plaintiff is invalid and the
first defendant is the absolute (end of the 8th
page in the original) owner of the property and
he can alienate the property as the absolute
owner. Hence, the sale deed in favour of the
appellants are held to be valid. As far for this
connection is concerned the Hon' ble Hi gh Court in
A. S.No.753/1984 as well as in L.P.A No.121 of
2000 the Hon'ble High Court has dealt with the
i ssue of bonafide purchaser. The Hon'ble Hi gh
Court in A S. No.753/1984 has held that the
transaction made by 2r defendant on a void
transaction is not valid and held in negative
that they are not bonafide purchaser. The
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appel lants who are parties to the appeal have not
contested the appeal as a bonafide purchaser. It
is pertinent to nention here that the appellants
have not filed any witten statenent before the
trial Court to contend that they are bonafide
purchaser. In this case, the Iletters patent
appeal was disnm ssed based on the conprom se
entered between the first and 27 respondents
therein. That was chal |l enged by the appellants in
Revi ew Application No.147/2007 and 172/2011. By
the orders in the Review Application the
L.P. A was restored and posted for final hearing.
Wile hearing the matter the appellant (1st
defendant in the suit) has submtted that he
wanted to withdraw the appeal unconditionally. At
the tine the present appellants have sought for
transposing them as appellants, because their
right would be prejudiced if the appeal is
allowed to be withdrawn. The Hon' ble Hi gh Court
has considered their subm ssions and cl ai mng of
right as such they are bonafide purchaser. The
Hon' ble High Court has observed that t he
respondent who now sought for transposition have
never filed their witten statenent except one.
They are purchaser of property from the
appel lant. They had not filed any appeal against
the decree of first appellate Court. From readi ng
of the order of the first appellate Court
i mpugned before us it appears that really no
argunents were advanced on (end of the 9th page
in the original) their behalf. The transposition
can be considered only if any question or
substantial question to be decided as agai nst any
of the other defendants. Further, it was held
that there is no issue has been franed on the
guestion whether the appellants herein are
bonafi de purchasers or not. From the orders of
Hon' bl e Hi gh Court in LPA No.121/2000 the Hon'ble
High Court has refused to take and consider the
pl ea of bonafi de purchaser who have purchased the
property based on the rel ease deed which was held
to be void. There is no challenge to the said
finding by the appellant. Hence the findings of
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Hon'ble High Court in A S No.753/1984 becane
final. As per the orders of Hon' ble H gh Court,
in A S. No.753/1984 the issue whether the rel ease
deed is valid or not is ultimtely decided that
the release deed is void docunent and the 2nd
respondent herein has no right under the rel ease

deed to execute any docunent. Unl ess, the
findings of Hon'ble H gh Court in A s.No.753/1984
is legally set aside, this Court has no

jurisdiction to go into the validity of the
rel ease deed. The Division Bench of Hon' ble Hi gh
Court in LAP No.121/2000 al so refused to hear the
contention with regard to bonafide purchaser.
Further, on the docunents submtted by the
appellant that they have preferred an appeal
before the Supreme Court in SLP No.CC No.(s)
6142- 6143/ 2015 and they have produced the order
copy of the Hon'ble Suprene Court dat ed
06. 04. 2015. The Hon'ble Supreme Court has
di sm ssed the Speci al Leave Petition as
wi t hdrawn and observed that the petitioners shal
be free to raise all such contentions as nay be
legally opened them in the final decree
proceedi ngs. The observation of Hon'ble Suprene
Court in the above appeal is conditional one,
because it has stated that “as may be legally
opened to thent in the final decree proceedings.
Already final decree has been passed in the year
(end of the 10" page in the Oiginal) 2000
itself and the possession of the property also
delivered to the parties. Even assum ng that the
present appeal is continuation of final decree,
as held earlier the first appellate Court .e.,
the Hon'ble H gh Court has observed that any
transaction based on the void document is not
valid. The said finding of Hon'ble H gh Court
become final. Thus the appellant has no | egal
right to raise the sane again in this appeal

55. A perusal of the judgnment in A S. No.753 of 1984 woul d
show that the appellant's plea that they are the bonafide
purchasers has been negatived and subsequently in LPA No.121 of
2000, transposition applications also dism ssed as they are not
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rel evant parties to agitate and it has refused to take and
consider the plea of the bonafide purchasers who have purchased
the property based on the release deed which was held to be
void. There is no challenge to the said finding. The Court bel ow
held that the finding of this Court in A S No.753 of 1984 has
beconme final, thereby, it has conme to the conclusion that the
appel lants are not the bonafide purchasers and consequently they
are not entitled for any relief and their interest need not be
pr ot ect ed.

56. The observation made by the first appellate Court is
totally on wong footing. It is not that the First Bench of
this Court in LPA No.121 of 2000 held that the appellants are
not the bonafide purchasers, in fact, in paragraph No. 11l of the
Judgnent dated 10.12.2014, it has preserved the right of the
appellant to agitate as bonafide purchasers before the final
decree proceedings. Furt her, it held that by passing a
prelimnary decree, it wll not prejudice the right of the
appel l ants as bonafide purchasers. Further, it has observed that
no issue was franmned with regard to the bonafide purchasers.
Wthout framing any issue, while a challenge was made agai nst
the prelimnary decree, the first appellate Court observed that
the appellants have not proved their case as bonafide
purchasers. First of all, to prove the appellants as bonafide
purchasers, there nust be an issue. Wthout any issue, one
cannot expect to prove that they are the bonafide purchasers.
However, the first appellate Court in A S No.753 of 1984 dated
04.12.1998 held that “ even though the respondents 4 to 23
claim that they are bonafide purchasers of their respective
portions of the suit property for valuable consideration they
have neither chosen to exam ne thenselves, nor produced any
docunentary evidence to that effect. Therefore, | am unable to
bel i eve their case.”

57. This Judgnent cane to be passed wi thout fram ng an
issue to determne whether the appellants are bonafide

purchasers or not. Taking into consideration of all these
aspects, the Division Bench of this Court held that passing of
prelimnary decree wll not prejudice the right of the

appellants to agitate their plea as bonafide purchasers, before
the final decree proceedings. Hence this Court is of the
considered view that the right to agitate as bonafi de purchasers
has been preserved by the Division Bench of this Court and the
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appel | ants can still agitate the same in the final decree
proceedi ngs. The appellants herein have rightly raised all the
plea before the first appellate Court and the first appellate
Court conveniently ignored to deal with this aspect of the order
of this Court passed on 10.12.2014 in LPA No.121 of 2000,
wherein this Court preserved the right of the appellants to
agitate as bonafide purchasers before final decree proceedings.
Thus, the 1st appellate Court has failed to consider and to give
any finding on the specific aspect of the appellants plea of the
bonafi de purchasers.

58. The 1s defendant, M.V.Rangaswam admtted the fact
that the sale of the property to the extent of 1.40 acres to the
appellant, which is in the “C portion marked as “Red” in the
Comm ssioner's Report. Further, he has also admtted the said
fact of sale of land to the extent of 1.40 acres to the
defendants 4 to 23 in the witten statenent at Paragraph No.4 as
fol | ows:

“ A mgjor portion of the property was
already sold out to a nunber of persons before
the institution of this suit. The suit is
intended to intimte, coerce and threaten so that

there can be extortion.”

Further, the 1st defendant also admitted at Paragraph
No.9(a) in the additional witten statenment as foll ows:

“ There was no sale subsequent to filing of this
suit, to the defendants 4 to 23 by dividing the
properties into plots. The sale was |ong before
the suit. This has been clearly stated in para 4
of the witten statenment.

In the deposition of D.W3, V.Rangaswanm , he has clearly
stated that he has sold the property to the appellants i.e.,
Ramanat han's kin in 1979. Al these adm ssions on the part of
the 1st defendant would show that he had sold the property in the
year 1979 to the extent of 1.40 acres to the appellants in the
portions marked as “C in “Geen Colour” in the plan of
Advocate Conmi ssioner's Report. After all the present suit was
filed to partition the suit property anong the 1 brother and 3
sisters. A prelimnary decree was passed by allotting 1/4th share
each and thereby each person is entitled for 1.76 acres.
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Qoviously, the partition suit is not between the present
appellants and original owners of the land and they have been
| npl eaded as a formal party in the partition suit since they are
the bonafide purchaser from one of the co-sharers Vviz.

V. Rangaswam . The said V.Rangaswami sold the property in the
year 1979 to the extent of 1.40 acres and now he is entitled as
per the prelimnary decree to the extent of 1.76 acres. He has
not denied anywhere about the fact of sale of the property to
the appellants. Wen such being the case, the issue of boafide
purchaser is concerned, it has been admtted by the 1st defendant
and as long as there was no denial with regard to the sale of
the land to the appellant by the 1st defendant, the plea of
appel lants are bonafide purchaser cannot be disputed as this
1.40 acres of land is situated in the “C portion, the Advocate
Comm ssi oner supposed to have allotted the said “C’ portion to
the 1st defendant instead of plaintiff Palaniamal and in such
case, the grievance of the appellants woul d have been addressed.

59. This matter is pending from 1981, al nost about forty
years and for nore than twenty vyears, it is pending for the
reasons of non application of mnd by the Advocate Conm ssioner
as well as by the trial Court in the final decree proceedings
and the first appellate Court in the appeal. As long as the
deceased first defendant has accepted that he has sold to the
extent of 1.40 acres to the appellants as he is entitled to 1.76
acres, and the appellants are in possession and obtained an
order of house site Regularisation wth Layout approval on
07.01.2008 from the Coinbatore corporation, which was brought
into judicial notice of this Court through the typed set dated
on 26.02.2021 filed by the appellants, bestowi ng ny thoughtful
consideration to these aspects, this Court is of the considered
view that the portion marked as “C’ , coloured in “Geen” in the
Advocate Conmissioner's Plan (hereinafter referred as “Plan”)
shoul d have been allotted to the deceased first defendant and
the portion marked as “A’ coloured in “Red” in the Plan should
have been allotted to Pal anianmal. This was not done by both the
Courts below. For the purpose of rendering justice and to
protect the interest of the appellants/bonafide purchasers, this
Court is inclined to re-arrange the allotnent of shares nade by
the trial Court in the final decree proceedings and
subsequently, confirnmed by the first appellate Court. The
available material would clearly proved that the appellants are
bonafi de purchasers as discussed above, thus, the equity and
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fair balance is in favour of the appellants. Accordingly, “A’,
“B’, “C and “D portions identified in the Plan and allotted by
the Advocate Comm ssioner shall stand re-arranged in the
foll ow ng manner: -

59.1. In the Comm ssioner's Report, (Ex.C. 2) the portion
marked as “C’, coloured in “Geen” in the Plan would be allotted
to the deceased first defendant “Rangaswam ”; the portion narked
as “A’, coloured in “Red” in the Plan would be allotted to
Ms. Pal ani anmal , who is the plaintiff in the suit.

59.2. Wth regard to the allotnent to the portion of “B
and “D’ are concerned, the judgnment and decree passed by the
trial Court shall stand unaltered. Wiile allotting the portion
marked as “A’, coloured in “Red” to Ms. Palaniammal, this Court
makes it clear that whatever portions constructed in that area

by the deceased first defendant will go to Ms. Pal aniammal. As
far as two sheds, constructed by Ms. Palaniammal in the portion,
marked as “C’, coloured in “Geen” it wll go to the deceased

first defendant.

60. Accordi ngly, the substantial questions of |aw are
answered in favour of the appellants.

61. In the result, the judgnment and decree passed in
A. S. No. 239 of 2003 dated 30.11.2016 on the file of | Additional
District and Sessions Court, Coinbatore is set aside and the
judgnent and decree passed in I1.A No.187 of 1999 in O S. No. 766
of 1981 dated 22.03.2000 on the file of Principal Subordinate
Court, Coinbatore is nodified to the extent stated bel ow -

(i) The portion marked as “C’ coloured in 'Geen'
in Ex.C2, Advocate Conm ssioner Report's Pl an
woul d be allotted to t he 1st def endant,
V. Rangaswan instead of the portion nmarked as “A’
coloured in “Red” in the Plan as allotted by the
Advocat e Comm ssioner and subsequently confirned
by the Trial Court as well as the First Appellate
Court.

(i) The portion marked as “C’ coloured in

“Geen” in Ex.C 2 Advocate Conm ssioner Report's
Pl an, would be allotted to Ms. Palani ammal
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instead of portion narked as “A’ coloured in
“Red” in the Plan as allotted by the Advocate
Comm ssioner and subsequently confirmed by the
Trial Court as well as the First Appellate Court.

(i) Wth regard to the allotnent of portion
of B and D are concerned, the judgnent and decree
passed by the Trial Court stands unaltered.

(1v) Wiile allotting the portion “C col oured
in “Geen” in the Plan to 1st defendant, V.
Rangaswam , this Court nakes it clear that what
are all the portions constructed in that area by
t he plaintiff/Ms. Pal ani anmal wi || go to
M . V. Rangaswani .

(v) Wiile allotting the portion marked as “A’
coloured in “Red” in the Plan to Ms. Pal ani amal ,
this Court mekes it <clear that whatever the
portions constructed in that area by the deceased
first defendant will go to Ms. Pal ani ammal .

62. Accordingly, the Second Appeal is allowed of to the
extent indicated above.

63. In view of the judgnent passed in S. A No.512 of 2017
and in view of the fact that the first appellate Court took
judicial notice and di scussed about the Judgnent of the Division
Bench passed in LPA No.121/2000 dated 10.12.2014 and SLP Order
dated 06.04.2015, nothing survives in C.R P.(NPD) No.746 of
2018. Hence CRP (NPD) No. 746 of 2018 stands dism ssed. No costs.
Consequently, CMP Nos. 13126 of 2020 and 6486 of 2020 are cl osed.

Sd/ -
Assi stant Registrar(CS-1)

/'l True Copy //
Sub Assistant Registrar

Sr
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To

1. The | Additional District and Sessions Judge,
Coi nbat or e.

2. The Principal Subordinate Court,
Coi nbat or e.

Copy To

The Section Oficer,
V. R Secti on,
H gh Court, Madras-104.

+4ccs to M s. R Shannmugam Advocate, S.R No.24144 and 24145
+2ccs to M s. T. Sundar anat han, Advocate, S.R No.24412 and 24411
+3ccs to M s. Sarvabhauman Associ ates, Advocate, S.R No.?24737
+1cc to Ms. AL. Gandhi mat hi, Advocate, S.R No.24215

+1cc to M s. Mut humani Durai sam, Advocate, S.R No.23958

S. A No. 512 of 2017 & CRP (NPD)No. 746 of 2018

SSV( CO)
RLP( 16/ 11/ 2021)
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