IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 04.03. 2021
CORAM
THE HONOURABLE DR. JUSTI CE G JAYACHANDRAN

C. M A NO 1708 OF 2017
AND
CVP NO 9210 OF 2017

The Divi sional Mnager,
The Oriental |nsurance Conpany Ltd.,
75, Krishnan Street, First Floor,
Ti ruvannanal ai Town and District.
... Appel I ant/ 2rd Respondent

Vs

1. Arunachal am
2. Vi rudha
...1st and 2" Respondents/Petitioners

3. G Vedi yappan
... 3" Respondent/ 1st Respondent

PRAYER. Civil M scellaneous Appeal filed under Section 173 of
Mot or Vehicles Act, 1988, against the judgnent and decree dated
22.09.2016 nade in MC OP.No.22 of 2016 on the file of the
Speci al Mdtor Accidents Cains Tribunal, Tiruvannanmal ai.

For Appel | ant . Ms. El veera Ravi ndran

For Respondents . M.B.Jawahar for Rl and R2
R3- No Appear ance
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JUDGMENT

Heard the |earned counsel for the appellant and the
respondents 1 and 2.

2. The appeal is filed by the Insurance Conpany aggrieved
by the award passed by the Tribunal ordering pay and recovery.

3. The short facts involved in this case is that while the
Tractor owned by one Vediyappan insured with the appellant
Conpany caused the death of 12 vyears old boy by nane

Pachai appan. The F.I.R regarding the fatal death of
Pachai appan was given by the Village Adm nistrative Oficer of
that village. In the said information, it has been stated that

t he deceased boy was sitting in the Rotavator Tractor and due to
the negligence of the Tractor Driver, he fell and got caught
bet ween the bl ades and died on the spot. Later, when the claim
petition was filed, a different version was given by the
claimants, who are the parents of the deceased boy stating that
the boy was on the field and the Tractor hit him causing his
deat h.

4. The Tribunal, after considering the evidence, has
observed that the Tractor Rotavator is neant for ploughing the
soil and there is no possibility of sitting on the Tractor, as
stated by the VAO in his conplaint and the V.A.O was not the

eyewitness to the accident and he is only informant. Therefore,
the information given by him regarding the manner in which the
acci dent took place, nay not be accurate. Having held so, the

Tribunal has also found that the Tractor owner cum driver had no
valid driving license and therefore, the owner cum driver of the
Tractor is not entitled for indemification from the Insurance
Conpany. However, taking into consideration the principle of
pay and recovery, the Tribunal has awarded Rs. 8, 80, 000/-
conpensati on payable with 7.5% interest by the |Insurance Conpany
and thereafter, to recover the same fromthe owner cum Driver of
the Tractor, Vediyappan.

5.1n this appeal, the Insurance Conpany has contended
that the Tribunal failed to appreciate that F.I.R, Ex.Pl1 and
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Chargesheet, EX.R2 which clearly indicate that the victim was
travelling on the nudguard of the Tractor and fell down and
died. Therefore, the deceased who was an unaut hori sed passenger
in the Tractor, is not entitled for any coverage as per the
policy. The Tribunal grossly erred in rejecting the F.I.R,
when the sanme was sought to be relied by the claimnts. P. W2
who claimed to be the eyewitness to the accident, has not
expl ained why he did not inform the police about the accident.

Wen the Tractor driver had no valid driving license, the
Tri bunal ought not to have ordered pay and recovery, since the
violation is very fundanental. It is also contended that the

conpensation of Rs.8,80,000/- for the death of 12 years old boy
i's highly excessive and exorbitant.

6. Learned counsel for the clai mants/respondents submtted
that the boy used to go for agricultural coolie after the school
hours due to his poverty and in this accident, the clainmnts
have lost their only son. Taking note of the fact that the
deceased was fatally injured by the Tractor, the Tribunal has
awar ded fair and adequate conpensation

7. Learned counsel for the appellant contrarily submtted
that the provision of the Mtor Vehicles Act does not provide
for awarding conpensation for an unauthorised passenger, who
travels in a Tractor. The deceased is not a third party. Even
assumng he was engaged as an agricultural coolie, as an
enpl oyee of the Tractor owner under Section 147 of the WMbdtor
Vehicles Act, there is no liability for the Insurance Conpany to
pay him since there is no coverage.

8. This Court to appreciate the above subm ssion when
want to find out what was the coverage and prem um paid by the
Tractor owner for claim and then this Court found that neither
the clai mant nor the Insurance Conpany has filed the copy of the
I nsurance Policy. In view of the fact that the Insurance Policy
is not placed before this Court, it is not possible for this
Court to hold that the Insurance Conpany is not liable to pay
any conpensation and liable to indemify for the clains nmade
against it.
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9.As far as the present case is concerned, F.I.R Ex.P1
and the final report Ex.R2 indicates that the deceased boy was
travelling on the nudguard of the Tractor and fell down and
caught under the Rotavator whereas P.W2 in his evidence has
deposed that the victim boy, who was in the field, was hit by
the Tractor. The Tribunal, after appreciating the evidence and
expressing his personal know edge about the nature of the
vehicle, had held that there is no possibility for a person to
sit in the mudguard of a Tractor, which is attached to a
Rot at or .

10. This Court has consistently taken a view that any
person, who travels in a Tractor on a public road beyond the
seating capacity, should be considered as an unauthorised
passenger and the Insurance Conpany is not liable to conpensate
such unaut hori sed passengers. But, here is a case, admttedly
the accident occurred, when the Tractor was operating in the
field . Whet her the boy was on the nudguard of the Tractor or
on the field, he is not a passenger travelling in the Tractor
fromone place to another. H's novenent was within the field and
he cannot be termed as an unaut horised passenger. |If the victim
I's not an unauthorised passenger, he nust be either enployee or
a third party. Fromthe material placed, this Court is not able
to find out whether he was enployed by the land owner as an
agricultural coolie or enployed by the Tractor owner to assist
him while ploughing the field. Either way, his dependents
cannot be deprived of conpensation, since the accident has
occurred involving a notor vehicle. The Tri bunal after
considering all these facts and taking into consideration that
the owner cumdriver of the Tractor had no valid driving |icense
following the principle laid by the Suprene Court, had ordered
pay and recovery. This Court is conscious of the fact that the
acci dent had occurred on 03.09.2011, nearly a decade ago and the
clai mant s/ parents of the deceased boy had lost their only son.
Therefore, at this juncture, it wll be inappropriate to
interfere or alter the judgnent of the Tribunal both on
liability as well as on the quantum though in the opinion of
this Court, the quantum of conpensation awarded is marginally
excessi ve.
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11. Wth the above observation, the civil mscellaneous
appeal is dismssed. No order as to costs. The connected
m scel | aneous petition is closed.

Sd/ -
Assi stant Regi strar(CS-VI)
/1 True Copy //
Sub Assistant Registrar
vri
To

1. The Special Mtor Accidents Cains Tribunal,
Ti ruvannanal ai .

2. The Section Oficer,
V. R Secti on,
H gh Court, Madras — 104.
+1cc to Ms. El veera Ravi ndran, Advocate, S.R No. 14475
CVA NO 1708 of 2017

GVR( CO)
RLP( 13/ 09/ 2021)
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