IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 18.08. 2021
CORAM
THE HONOURABLE MR. JUSTI CE C. SARAVANAN

W P. No. 30180 of 2017
and WM P. No. 32802 of 2017

(Through Vi deo Conf erenci ng)
Har i ram Kumar .. Petitioner
VS.

1. The Superintendent of Police,
Kancheepuram Di stri ct,
Kancheepur am

2. The Deputy Inspector Ceneral of Police,
Kancheepur am Range, Kancheepuram

3. The Director General of Police,
Dr . Radhakr shnan Sal ai ,
M/| apore, Chennai 4.

4. The Additional Chief Secretary to Governnent,
Honme (Police Il) Departnent,
Fort St.CGeorge, Chennai. .. Respondents

Prayer :- Wit Petition filed wunder Article 226 of the
Constitution of India praying to issue a Wit of Certiorarified
Mandamus, to call for the records of the 1st respondent in
connection wth the inpugned order passed by him in
Ref . PR 4/ 2013 dated 21.8.2014 confirmed by the 2 respondent in
hi s Na. Ka. No. B4/ 6528/ 2014, DO Order No.20/2014 dated 7.10.2014
and confirmed by the 3rd respondent in RC No.191999/AP.I1(2)/2014
dated 11.04.2016 and further confirnmed by the 4th respondent in
&0 (D) No. 1283 Honme (Police — 5) Departnent dated 16.10.2017 and
quash the same and direct the respondents to reinstate the
petitioner into service and grant him all consequential service
and nonetary benefits.
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For Petitioner : M.T.Mhan, SC for
M . H. Prosper

For Respondents : M.L.S M Hasan Fiza
Gover nnent Advocat e.

ORDER

The petitioner has challenged the following in this wit
petition:-
i) Oder dated 16.10.1997 bearing Reference No.G O (D)
No. 1283 of the 4th respondent;
ii) Order dated 11.04.2016 and inpugned conmunication

bearing Reference Rc.No.191999/AP.1(2)/2014 of the 3rd
respondent revisionary authority;
iii) Oder dated 07.10.2014, inpugned comunication

bearing Reference Na.Ka.No.B4/6528/2014 of the 2nd
respondent the Appellate Authority; and

iv) Oder dated 21.08.2014 inpugned conmunication
bearing reference P.R No.J1/PR 4/13 of the first
respondent the Disciplinary Authority.

2. By the inpugned orders, the punishnment of dism ssal
from servi ce awarded by the 1St respondent have been uphel d.

3. The learned counsel for the petitioner submts that
the first respondent has passed a laconic and a non speaking
order by nmerely reproducing the charges and by observing that he
fully agreed with the findings given by the enquiry officer and
that the enquiry officer has rightly held the charges against
the petitioner were proved.

4. The | earned counsel for the petitioner states that in
the crimnal proceedings the petitioner has been acquitted and
therefore in the light of the same, the inpugned orders are
unsust ai nabl e.

5. It is submtted that the 2nd respondent had wongly
dism ssed the petitioner from services. It is submtted the
appellate authorities have wongly wupheld the order of the
disciplinary authority though the order of the disciplinary
authority itself was non speaking and nerely accepts the
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conclusion of the enquiry officer. He submts that the evidence
in the crimnal proceedings and the departnent proceedi ngs were
one and the sane and therefore in the light of the decision of
the Hon’ bl e Suprene Courts, the inpugned orders are liable to be
set aside: -

“ 1) MPaul Anthony v. Bharat Gold Mnes Ltd., (1999) 3
SC 679

ii) Secretary to Government of T.N. vs. D.Subrananiyan
Raj adevan, (1996) 5 SCC 334

iii) G MTank vs. State of Gujarat and anot her, 2006(5)
4467 .

6. Appearing on behalf of the | earned Governnent Advocate
for the respondents submts that the yardstick adopted in the
crimnal proceedings and in the departnental proceedings are
different and therefore the punishnent inposed on the petitioner
from dismssal of service vide order dated 21.08.2014 by the

first respondent and the order of the 2nd respondent vide order
dated 07.10.2014 rejecting the appeal of the petitioner cannot
be interfered.

7. He further submits that the petitioner was present at
the scene of occurrence of the offence which is about 30 k.m
from the place of work. It clearly established the involvenent
of the petitioner in the alleged msrenmenber and therefore it
was unbecomng of a police personnel to be involved in crine
after deliberately absenting from work w thout obtaining |eave
fromthe superior

8. It was incunbent on the part of the petitioner to
prove his innocence. He further submts that the order of the
third and the fourth respondents dated 11.04.2016 & 25.06.2016
are detailed and have given reasons based on the report of the
enquiry officer dated 16.07.2013. He therefore submts that the
wit petition is liable to be dism ssed. Learned Governnent
Advocate for the respondents further submts that the scope of
judicial review under Article 226 of the Constitution of India

is limted to the decision naking process and not to the
deci si on. He therefore prays for dismssal of the wit
petition.
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9. Heard the |earned counsel for the petitioner and the
| earned CGovernnent Advocate for the respondents. I have also
perused the four orders of the respondents which have been
i mpugned in this wit petition and deposition of the w tnesses
before the Disciplinary authority and the order passed by the
Sessions Court on 24.04.2015 in S.C No. 248 of 2013.

10. The petitioner was appointed as a Gade Il Police
Constable in the recruitnment called by the Tami| Nadu Uniforned
Services Recruitnent Board. After conpletion of training, the
petitioner was posted as a Gade Il Police Constable with TSP
11 Battalion, Veeapuram Cheenai.

11. There the petitioner was issued with a Charge Meno

dated 02.02.2013. The charges against the petitioner was that
he was absent w thout proper authorization on 18.01.2013 between
8.00 ppm to 800 a.m on 19.01.2013. That the petitioner had

merely made relieving a entry in the Sentry Relieving Register
and was absent from the guard duty wthout getting any
perm ssion and/ or | eave fromthe superior officers.

12. The 2nd charge against the petitioner was that he was
found lurking near the house of one Masilamani and had all egedly
outraged of nodesty of her age about 18 years and was arrested
and remanded to judicial custody for a period of 15 days thereby
brought disrepute to the Police Service.

13. An FIR was registered against the petitioner on
19.01.2013 in C.No.37 of 2013 for the alleged conm ssion
of fences under Sections 451, 354, 323 and 506(i) of I.P.C. r/w
3(1)(xi) & 3(2) (vii) of Scheduled Caste /Scheduled Tribe
(Prevention of Atrocity) Act, 1989.

14. Utimately, the case was taken on the file of the
Sessions Court at Kancheepuram District in S.C No.248 of 2013.
The Principal District and Sessions Judge, Chengalpattu by a
Judgnment dated 24.04.2015 in S.C No.248 of 2013 acquitted the
petitioner.

15. In the parallel disciplinary proceeding before the
disciplinary authority, the petitioner stated that on 18.01.2013
he was suffering from stomach upset and therefore even before
reporting to duty at 8 00 p.m, in the afternoon 12.00 p.m he
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had nade an entry in the sentry register stating that he was
proceeding to hospital for a check up as he was feeling unwell.
It was further submitted that as the petitioner was feeling

unwell he left to his parents house wth a request to
Ranmakri shnan, [11 Platoon, Armed Reserve, Kancheepuram District
to inform his superior and to continue with the Guard duty in
his place and in his absence. Af ter a crim nal case was
regi stered against the petitioner in Crinme No.37 of 2013 dated
19. 01. 2013.

16. In the Charge Meno in P.R No.4 of 2013 dated
2.2.2013, followwng tw charges were franmed against the
petitioner

1. Wiile you were serving in District Arned Reserve,
Kancheepuram District and entrusted with Guard duty at
Sri perunpudur, Pennalur EB office on 18.1.2013 at about
12.00 p.m you nade entries in the Record Book that you
were suffering from stomach pain and proceeding to
hospital and you did not turn up till 8.00 p.m for the
guard duty, thereby you have l|left the place w thout any
permssion or Jleave from the superior officers and
commtted irreprehensi bl e conduct.

2. On 18.1.2013, at 11.00 p.m at Thattanmalai Street,
Chi nnanat ham Kancheepuram Di strict, near your residence
you attenpted to enter the house of Sumathi, aged 18
with bad intention and fought with the famly nenbers
and based on the conplaint preferred by them a crimnal
case was registered against you in Crine No.37/2013 on
the file of Chengalpattu Town PS for offences u/s
451, 354, 323,506 Part — | [IPC r/w Section 3(1)(IX) and
(1) (Vi) of SC/ ST Prevention of Atrocities Act, 1989,
arrested and remanded to judicial custody and thereby
commtted irreprehensible conduct in the police force
and brought ill reputation.

17. In the departnental proceedings, the petitioner had
questioned the charges |eveled against him stating that he was
not involved in the alleged crine.

18. He further submtted that the so-called statenents

recorded under Section 161 of C.P.C cannot be the basis of
charges in the charge neno for initiating disciplinary
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proceeding. He had requested the departnent to await for the
conpletion of the Crimnal Proceedings.

19. Before the Sessions Court, the prosecution failed to
prove the case against the petitioner. The petitioner was
acquitted as none of the prosecution w tnesses cane forwarded to

depose the evidence against the petitioner. Thus, t he
prosecution failed to establish the case against the petitioner
in the crimnal proceedings. In the crimnal proceedings,

acquittal was not nerely based on a reasonable doubt but on a
total failure on the part of the prosecution to prove the case
agai nst the petitioner.

20. In the disciplinary proceedings, sanme w tnesses who
had given statenment were exam ned. They were also cross
exam ned. During the cross examnation, the alleged victim
(defacto Conpl ai nant) has deposed as under: -

Evi dence Question Answer
P.W1- ( the D d you see ne or | cannot confirm since it was
al | eged any body el se dark and you were near our
victim) | eave your house house, | said so.

21. Simlarly the answer of the nother of the victim
question Nos. 1 and 2, which reads as under: -

Evi dence Question Answer

P. W 3- 1. Is it true, | No you did not hit ne. During

( Mother of grabbed your hair night you pushed nme by keeping

the victim) and hit you your hand on ny head.
2. Is to correct when ny husband scolding a
to say that | person for entering into our
cane to your house on 18.01.2013 | thought
house in the that you nust have cone into
ni ght on ny house when you cane from
18. 01. 2013. the cl oset on our hone page.

22. The only reason why the petitioner has been found

guilty in the disciplinary proceedings as far as the 2nd charge
was concerned because he was at the spot of occurrence.
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23. The explanation of the petitioner that he went to
attend to his natures call and when he heard commoti on emanati ng
from the victinmse house he rushed to the spot of the scene to
find out what was happening. Therefore, there is no direct
evidence to establish that the petitioner had outraged the
nodesty of a 18 year old girl.

24. Before the enquiry officer, the petitioner had cross-
exam ned the defacto conplainant and her parents. None of them
have stated that either the petitioner had outraged nodesty of
t he defacto conplainant or that he had pull ed her hand.

25. That apart, the order dated 21.08.2014 of the first
respondent viz., Superintendent of Police is a non speaking
order. There is no discussion in the said order for either
accepting or rejecting the explanation given by the petitioner
It sinply confirns the report of the Enquiry Oficer. The order

of the 2nd respondent also nerely uphol ds the sane.

26. The other two inpugned orders dated 11.04.2016 and
16.10.2017 of the 3rd and 4th respondents nerely detail the order
passed by the first and 2nd respondents on 21.8.2014 and

07.10.2014. The 4th respondent has cone to a conclusion when the
defacto conplainant’s father was shouting, the petitioner would
have hidden near the bush for a while out of fear of being
identified and m ght have conme out of the bush after some tine
by casually attending to a call in his cell phone was not
convi nci ng.

27. This conclusion of the 4th respondent is clearly
based on conjecture and cannot be said to satisfy the test of
preponderance of probability. Mere presence of the petitioner
was present at the scene of occurrence cannot be the sole basis

to conclude that the 2nd charge against the petitioner has been
proved particularly in the light of the fact that the w tnesses
have not nmde any direct statenents against the petitioner
during their exam nation.

28. Distinction, which is usually drawn as between the

departnental proceedings and the crimnal case on the basis of
approach and burden of proof are applicable to the instant case.
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29. The Hon’ble Supreme Court in M Paul Anthony vs.
Bharat Gold Mnes Ltd., (19990 3 SCC 679, in para Nos.34 & 35
has hel d as under:

34. There is yet another reason for discarding the whole
of the case of the respondents. As pointed out earlier
the crimnal case as also the departnental proceedings
were based on identical set of facts, nanmely, “the raid
conducted at the appellant's residence and recovery of
incrimnating articles therefronf. The findings recorded
by the enquiry officer, a copy of which has been placed
before us, indicate that the charges framed against the
appel l ant were sought to be proved by police officers
and panch w tnesses, who had raided the house of the
appel l ant and had effected recovery. They were the only
W tnesses examined by the enquiry officer and the
enquiry officer, relying upon their statenents, canme to
the conclusion that the charges were established against
the appellant. The sanme wtnesses were examned in the
crimnal case but the Court, on a consideration of the
entire evidence, cane to the conclusion that no search
was conducted nor was any recovery nade from the
residence of the appellant. The whole case of the
prosecution was thrown out and the appellant was
acquitted. In this situation, therefore, where the
appellant is acquitted by a judicial pronouncenent wth
the finding that the “raid and recovery” at the
resi dence of the appellant were not proved, it would be
unjust, unfair and rather oppressive to allow the
findings recorded at the ex parte departnental
proceedi ngs to stand.

35.Since the facts and the wevidence in both the
proceedi ngs, nanely, the departnmental proceedings and
the crimnal case were the sane wi thout there being any
iota of difference, the distinction, which is wusually
drawn as between the departnental proceedings and the
crimnal case on the basis of approach and burden of
proof, would not be applicable to the instant case.

30. The Hon'ble Suprenme Court in G MTank vs. State of
Guj arat and anot her, 2006 (5) SCC 446, held as under: -
30. The judgnents relied on by the |earned counse
appearing for the respondents are distinguishable on
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facts and on law. In this case, the departnental

proceedi ngs and the crimnal case are based on identical

and simlar set of facts and the charge in a
departnental case against the appellant and the charge
before the crimnal court are one and the sane. It is
true that the nature of <charge in the departnental

proceedings and in the crimnal case is grave. The
nature of the case |aunched against the appellant on the
basis of evidence and nmaterial collected against him
during enquiry and investigation and as reflected in the
charge-sheet, factors nentioned are one and the sanme. In
ot her wor ds, char ges, evi dence, W t nesses and
circunstances are one and the sane. In the present case,

crim nal and depart nent al proceedi ngs have already
noticed or granted on the sanme set of facts, nanely,

raid conducted at the appellant's residence, recovery of

articles therefrom The Investigating Oficer M V.B.

Raval and other departnental wtnesses were the only
Wi t nesses exam ned by the enquiry officer who by relying
upon their statenent canme to the conclusion that the
charges were established against the appellant. The sane
W tnesses were examned in the crimnal case and the
crimnal court on the exam nation came to the concl usion
that the prosecution has not proved the guilt alleged
agai nst the appellant beyond any reasonable doubt and
acquitted the appellant by its judicial pronouncenent

with the finding that the charge has not been proved. It

Is also to be noticed that the judicial pronouncenent

was made after a regular trial and on hot contest. Under

these circunstances, it would be unjust and unfair and
rat her oppressive to allow the findings recorded in the
departnental proceedi ngs to stand.

31l.In our opinion, such facts and evidence in the
departnmental as well as crimnal proceedings were the
same without there being any iota of difference, the
appel lant should succeed. The distinction which is
usually proved between the departnental and crim nal
proceedi ngs on the basis of the approach and burden of
proof woul d not be applicable in the instant case. Though
the finding recorded in the donestic enquiry was found to
be valid by the courts below, when there was an
honour abl e acquittal of the enployee during the pendency
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of the proceedings challenging the dismssal, the sane
requires to be taken note of and the decision in Paul
Ant hony case [(1999) 3 SCC 679 : 1999 SCC (L&S) 810] wll
apply. W, therefore, hold that the appeal filed by the
appel | ant deserves to be all owed.

31. A simlar view was recently taken by the Hon ble
Suprenme Court in CGvil Appeal No.7130 of 2009 vide its order
dated 01.08.2019 in the case of Shashi Bhusan Prasad vs.
I nspector General, Central Industrial Security Force & Ohers.
I n paragraph Nos.20 & 22: -
“ 20. The judgnent in M Paul Anthony case (supra) on
which the |earned counsel for the appellant has placed
reliance was a case where a question arose for
consi deration as to whether the departnental proceedings
and proceedings in a crimnal case on the basis of sane
sets of facts and evi dence can be cont i nued
simultaneously and this Court answered in para 22 as
under:? The concl usions which are deduci ble from vari ous
deci sions of this Court referred to above are:

a. Depart nent al proceedings and proceedings in a
crimnal case can proceed sinultaneously as there is no
bar in their being conducted sinultaneously, though
separately.

b. If the departnental proceedings and the crimnal case
are based on identical and simlar set of facts and the
charge in the crimnal case against the delinquent
enpl oyee is of a grave nature which involves conplicated
questions of |law and fact, it would be desirable to stay
the departnental proceedings till the conclusion of the
crimnal case.

c. Wiether the nature of a charge in a crimnal case is
grave and whether conplicated questions of fact and |aw
are involved in that case, wll depend upon the nature
of offence, the nature of the case

| aunched agai nst the enployee on the basis of evidence
and material collected against him during investigation
or as reflected in the charge sheet.

d. The factors nmentioned at (ii) and (iii) above cannot
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be considered in isolation to stay the departnental
proceedi ngs but due regard has to be given to the fact
that the departnental proceedings cannot be unduly
del ayed.

e. If the crimnal case does not proceed or its disposal
is being unduly delayed, the departnmental proceedings,
even if they were stayed on account of the pendency of
the crimnal case, can be resunmed and proceeded with so
as to conclude them at an early date, so that if the
enployee is found not guilty his honour nmay be
vindicated and in <case he is found qguilty, the
adm nistration may get rid of himat the earliest.

21. It may not be of assistance to the appellant in the instant
case for the reason that the charge |levelled against the
appellant in the crimnal case and departnental proceedings of
whi ch detailed reference has been nmade were on different sets of
facts and evidence having no nexus/co? relationship. The kind of
crimnal act/delinquency which he had committed in discharge of
his duties in the course of enploynent. That apart, nuch before
the judgnent of the crimnal case could be pronounced, the
departnental enquiry was concluded and after the Inquiry Oficer
had held him guilty, he was punished with the penalty of
di sm ssal fromservice.”

32. The ratio of the Court in the above cases squarely
apply to the facts of the case. Therefore, the inpugned orders
are liable to be quashed in the light of the order dated
24.04.2015 in the Crimnal proceeding against the petitioner in

S. C. No. 248 of 2013. Therefore, punishment based on the 2nd
charge agai nst the petitioner is wholly unsustai nabl e.

33. Comng to the first charge, there is no dispute that
the petitioner was absent from duty on 18.01.2013. The evidence
of N. Ramakrishnan makes it very clear that the petitioner had
informed him that he was unwell and therefore he was taking
| eave and had requested latter to continue to remain in guard
duty in his absence.

34. The deposition of N Ranmakrishnan also nmakes it clear
that he had attenpted to informthe superior about the fact that
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the petitioner was unable to report to duty on 18.01.2013 and
since the telephone calls was not answered by the superior, he
continued to be on guard.

35. The expl anation given by the petitioner regarding his
absence from duty on 18.01.2013 appears to be reasonable.
However, being attached to the Battalion, the petitioner ought
to have reported a Governnment Hospital and to the Medical
O ficer or approved Hospital before proceeding to take |eave.
As the petitioner had not followed the clear protocol and was
absent wi thout taking a medical |eave, the punishnent awarded to
the petitioner.

36. In the light of the above observation, this wit
petition is allowed by nodifying the order of the punishnent of
dism ssal from service with punishnment of stoppage of increnent
for a period of six nonths wthout cunulative effect for a
period of one year.

37. The respondents are directed to reinstate the
petitioner from the date of his dismssal from service on
21.08. 2014 together wth attendant benefits and further there
will not be any pay cut during the period when the petitioner
was not in service since the petitioner was not allowed to work.
This exercise shall conplete the sane within a period of six

weeks from the date of receipt of a copy of this order. No
costs. Consequently, connected m scellaneous petition is
cl osed.

Sd/ -

Assi stant Registrar (CS-111)
/'l True Copy //
Sub Assistant Registrar
kkd
To
1. The Superintendent of Police,

Kancheepuram Di strict,
Kancheepur am
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2. The Deputy I nspector Ceneral of Police,
Kancheepur am Range, Kancheepuram

3. The Director Ceneral of Police,
Dr . Radhakr shnan Sal ai ,
M/| apore, Chennai 4.

4. The Additional Chief Secretary to Governnent,
Hone (Police I1) Departnent,
Fort St. CGeorge, Chennai.

+2CCs to M. H. Prosper, Advocate, SR No. 41631
+1CC to The Governnent Pl eader, SR No. 42039

W P. No. 30180 of 2017

SRA( CO)
B. VC (12/ 10/ 2021)
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