IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 17.08. 2021
CORAM
THE HON BLE MRS. JUSTI CE V. BHAVANI SUBBAROYAN

CRL. O P. NO 21225 OF 2017
AND
CRL. MP. NO 12522 OF 2017

Sree Gokulam Chit & Finance Co. P. Ltd.
Rep by its Manager/ Aut hori zed Representati ves,
M. A Selvaraj,
Havi ng office at,
No. 66, O d No. 356, Arcot Road,
Kodanmbakkam Chennai - 600 024.
Petitioner/ Conpl ai nant

Vs.

Rupa .R Wo. Ranesh. G
Respondent / Respondent

PRAYER: Criminal Oiginal Petition filed wunder Section 482
C.P.C., to call for the entire records connected with the
docket order dated 11.08.2017 in CWMP. No.3561 of 2017 in STC
No. 211 of 2016 pending trial on the file of the |earned Fast
Track Judicial Magistrate, Anbattur and set aside the sane
consequently direct the Trial Court to take the proof affidavit
and the docunents filed along with in STC No.210 of 2016 for STC
No. 211 of 2016 by permtting the petitioner to rectify the
erratumin putting the case nunber in the said proof affidavits.

For Petitioner : M.K Thilageswaran

For Respondent : Not Ready Notice
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ORDER

This Crimnal Oiginal petition has been filed under
Section 482 C.P.C. seeking for to call for the entire records
connected with the docket order dated 11.08.2017 in CWP. No. 3561
of 2017 in STC No.211 of 2016 pending trial on the file of the
| earned Fast Track Judicial Mgistrate, Anbattur and set aside
the sane consequently direct the Trial Court to take the proof
affidavit and the docunents filed along with in STC No.210 of
2016 for STC No.211 of 2016 by permtting the petitioner to
rectify the erratumin putting the case nunber in the said proof
af fidavits.

2. The l|earned counsel for the petitioner would submt
that in the simlar case, this Court by its order dated
01.10.2017 in Cl. OP. No.21222 of 2017 allowed the prayer of
the petitioner herein after observing as foll ows:

"The petitioner has filed a private conplaint
agai nst the respondent for an offence under Section
138 of the Negotiable Instrunments Act, 1881, which is
pending trial in S. T.C No.10 of 2016 on the file of
Judicial Magistrate, Fast Track Court, Anbattur. The
present quash petition has been filed seeking to set
aside the order passed in C MP.No.5559 of 2017 dated
11. 08. 2017.

2. Notice sent through the Court was received
by the respondent on 01.09.2020. The |ower Court, on
service of notice, had sent the proof through
Di sc. No. 239/ 2020 dat ed 09. 09. 2020 to this
Court. Thereafter, there is no representation for the
respondent. Thereafter, the petitioner was directed to
take private notice to the Lower Court counsel. The
private notice dated 20.07.2020 was served to one
M .M Raja, Enrol.3583 of 2020. Upon service of notice,
one M .John Josh Enrol.No.968 of 2011 had appeared and
submitted that M.D. Sai kumaran, Enrol No.167 of 1999
have been instructed to appear on behalf of the
respondent. This submi ssion was nmade on 03.09.2020.
Thereafter, when the case was listed, there was no
representation on behalf of the respondent. This
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Court, finding that the respondent, being aware of the
pendency of the above case, is only protracting the
proceedi ngs before this Court, as well as consequently
before the trial Court for one reason or other. The
case under section 138 of Negotiable Instruments Act
I's pending before the trial Court from the year 2016,
i.e., for the past four years w thout any progress due
to the pendency of the above original petition.
Further, considering the fact that the case is pending
W thout any progress coupled with the fact that the
issue involved in the case is only technical, this
Court proposes to proceed wth the case and dispose
the case on nerits.

3. The gist of the case is that Sree Gokul am
Chit & Finance Co.(P) Ltd., represented by its Manager
had filed this conplaint against the respondent. The
petitioner is carrying on the <chit business. The
accused joined in four chits and being a successful
bi dder of four chits, she has taken the chit anount.
However, she has failed to pay back the nonthly dues
and thereafter, in repaynent of the dues and discharge
of liability, she had issued four cheques for the
out st andi ng dues. The details are as foll ows:

SI. Chit Goup Qutstanding Cheque No. & No Anopunt date
1 G&G2L/0884/KDM 15 Rs.17,59,050/- 037778 Axis Bank,
09. 03. 2016 Branch
2 @&2L/0884/KDM 18 Rs.17,59,050/- 037780 Axis Bank,
09. 03. 2016 Branch
3 &L/ 1536/ KDM 18 Rs. 2,34,320/- 037779 Axis Bank
09. 03. 2016 Branch
4 G2L/ 1536/ KDM 19 Rs.5,04,020/- 037781 Axis Bank
09. 03. 2016 Branch

4. The above four cheques when presented for
paynment , were returned on 11.03.2016 wth an
endorsenment Insufficient Funds and a bank witten neno
to the effect was issued. Thereafter, a statutory
notice dated 05.04.2016 was sent to the accused. The
said statutory notice was not refused and the sanme was
returned to the petitioner on 09.04.2016. Thereafter,
following the statutory requirenents, four cases cane
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to be filed , which are as foll ows:

(i) S.T.CNo.210 of 2016 in respect to cheque
No. 037780 for Rs. 17,59, 050/ -.

(1i) S . T.C.No.211 of 2016 in respect to cheque
No. 037778 for Rs. 17,59, 050/ -.

(iii) S.T.C No.212 of 2016 in respect to cheque
No. 037779 for Rs. 2, 34, 320/ -.

(iv) S . T.C.No.213 of 2016 in respect to cheque
No. 037781 for Rs.5, 04, 020/ -.

5. The respondent / accused had appeared and
copies were served. During the trial, the petitioner
had filed proof affidavit. Inadvertently, the cheque
nunbers have been wrongly nentioned. Not know ng the
sane, the proof affidavit filed and the correspondi ng
cheques were nmarked as Exhibits, which let to mx up
in marking of the cheques, nore particularly, cheque
pertaining to S.T.C No.210 of 2016 had been marked in
S. T.C No. 212 of 2016, cheque pertai ning to
S.T.C. No. 211 of 2016 had been marked in S.T.C. No.210
of 2016, cheque pertaining to S.T.C No.212 of 2016 had
been marked in S.T.C No.211 of 2016 as Ex.P.2 in all
the three cases.

6. Taking benefit of the mx up and wong
mar ki ng and nentioning of the cheques nunbers, cross-
exam nation proceeded on that l|ine. Thereafter only,
the petitioner realised the mstake and thereafter,
filed a neno to rectify the defect. The Lower Court
directed the petitioner to file a
petition instead of neno. Hence, a petition in
Crl.MP.No.5559 of 2017 came to be filed.

7. The trial Court though admtted that it is
purely an erratum and that due to over sight the
m xi ng up of cheques had taken place, the trial Court
felt that the evidence already recorded as per Section
138 of the Evidence Act, and once the chief
exam nation is concluded, it becones part of record
and the trial Court have no inherent jurisdiction to
scrap the witness or to order for denovo trial and
di sm ssed the petition by order dated 11.08.2017.
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8. The contention of the petitioner is that the
respondent is a subscriber of the chit, which is
conducted by the petitioner conpany. The respondent
subscribed for four chits and she was the successful
bi dder for these chits. She received the chit anount
and nmonthly repaynent were not nade. Thereafter, the
four cheques, as stated above, were issued in
di scharge of her liability. Al the cheques were dated
09.03.2016 and the cheques were presented wth the
conplainant's bank nanely Axis Bank, Korattur Branch
Al'l these cheques got returned on 11.03.2016 for the
reasons I nsufficient Fund. Thereafter, statutory
notice was issued on 05.04.2016. The respondent
refused to receive the sane. The refused, return cover
was received by the petitioner on 09.04. 2016.
Following the statutory provisions, a conplaint under
Section 138 Negotiable Instrunents Act, filed against
the respondent. The respondent appear ed, copi es
received, initial questioning over and thereafter,
during trial, the petitioner filed proof affidavit and
had narked Ex.P.1 - Authorization Letter, Ex.P. 2
Cheque, Ex.P.3 Bank Return Meno, Ex.P.4 Copy of
Statutory Notice, Ex.P.5 Return cover. In all these
cases these docunents and Exhi bi t nunber are
I dent i cal

9. The date of the cheque, return neno,
statutory notice, return cover are all on the sane
date and common in all the cases. However, the
followi ng error has occurred due to oversight:

(i) The proof affidavit got mxed up and the
pr oof af fidavit and Exhi bits pertaining to
S.T.C. No. 210 of 2016 was placed in S . T.C No.212 of
2016.

(ii)The proof affidavit and the Exhibits
pertaining to S. T.C. No.211 of 2016 were wongly placed
in S. T.C No.210 of 2016.

(ii1)The proof affidavit and the Exhibits
pertaining to S.T.C No. 212 of 2016 was
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wrongly placed in S. T.C. No.211 of 2016.

10. This error has occurred since the
transaction and docunents are common in all the cases.
Hence, the trial and recording of evidence had been
done si mul t aneousl y. In Vi ew of t he sarne,
I nadvertently, this wong filing of proof affidavit
and subsequent marking of Exhibits had occurred. This,
the petitioner had realized only during cross-
exam nation of P.W1. Realising the m stake, had filed
a petition before the trial Court. Though the tria
Court admtted that the m stake was an inadvertent one
and a mx wup, the trial Court had dismssed the
petition filed by the petitioner for the reason that
It has no inherent powers. Since, the evidence is
recorded and forns part of the case records.

11. The petitioner further submtted that
unless the mx up is corrected and the Exhibits are
marked correctly in the respective cases, (great
prejudice will be caused to the petitioner. Further,
it would give a leverage for the accused to get away
on techni cal grounds.

12. The cheques were issued in discharge of
liability and the liability is in subsistence. The
respondent’'s contention before the trial Court is that
no where in the Crimnal procedure code or in the
Evi dence Act scarping of evidence is permtted. The
petitioner / conpl ai nant deliberately made the
m st ake, and hence, he has to suffer for the sane and
opposed the petition filed before the trial Court. In
the cross-examnation by the accused, it is stated
that only due to mix up in filing the affidavit, this
error occurred and consequently, resul ted in
m spl acenment of cheques of one case with other. He had
not denied the liability, signatures and no where
stated that their liability had been discharged.
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13. Considering the subm ssions nmade and on a
perusal of the materials, this Court finds that the
contention of t he petitioner S accept abl e.
Adm ttedly, in this case, four cases are filed by the
petitioner against the accused. The transactions are
simlar. The respondent had been a successful chit
bi dder. She failed to nake repaynents. Four cheques
have been issued in discharge of her liability, she
I ssued the four cheques, four cases are filed, these
cheques are marked as Ex.P.2, in all the four cases,
the issue involved is common. Hence, trial of four
cases are held sinultaneously and in filing of the
proof affidavit, due to typographical error and over
sight, such mx up is likely to occur. The petitioner
counsel ought to have been vigilant. Any how, in the
interests of justice, this Court is of the view that
justice would be net only if the mstake is corrected
by striking out the evidence so far recorded in this
case.

14. Accordingly, the trial Court is directed to
strike down the evidence recorded, perm t t he
petitioner to file a fresh proof affidavit and to mark
the exhibits according to the conplainant's case, and
t hereafter, t he respondent / accused shal | Cr oss-
examne. In short, the evidence so far recorded is
scrapped as non-est in law and the trial Court is
directed to proceed by examning the conplainant in
chief afresh and thereafter, the respondent / accused
shal | cross-exam ne him

15. Considering the fact that the above case is
pending for the past four years w thout any progress,
the trial Court is directed to conplete the trial
within a period of three nonths from the date of
recei pt of a copy of this order.

16. Accordi ngly, this Crim nal Ori gi nal

Petition i's al | oned. Consequent |y, connect ed
m scel | aneous petition is closed.”
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3. In view of the aforesaid observations nmade by this

Court, this Crimnal Ori gi nal Petition stands all owed.
Consequent |y, connected m scel |l aneous petition is also closed if
any.

Sd/ -

Assi stant Regi strar(CS-1V)
/1l True Copy //
Sub Assistant Registrar
Lbm
To:

1. The Fast Track Judicial Magistrate,
Ambat t ur .

2. The Additional Public Prosecutor,
Hi gh Court of Madras,

Chennai .
Crl.OP. No.21225 of 2017
and
Crl. MP. No.12522 of 2017
SSD( CO)

RLP( 14/ 09/ 2021)
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