IN THE H GH COURT OF JUDI CATURE AT MADRAS

RESERVED ON: 15. 09. 2021
DELI VERED ON: 27.09. 2021

CORAM
THE HONOURABLE M. JUSTI CE P. N. PRAKASH
AND
THE HONOURABLE Ms. JUSTI CE R. N. MANJULA
CRL. A. No. 466 of 2017
Kaat turan @ Ravi .. Appellant/ Accused Single
Vs.
State rep. by
The I nspector of Police
Met t upal ayam Pol i ce Station
Coi nbatore District
Crime No. 844/ 2012 .. Respondent / Conpl ai nant
Crim nal Appeal filed under Section 374(2) C.P.C. to set

aside the judgnent passed in Spl.S.C.No.1 of 2014 dated
21.10. 2016 by the Principal Sessions Judge, Coi nbatore.

For Appellant : M.R Bal akri shnan

For Respondent : M .M Babu Mut hu Meeran
Addi ti onal Public Prosecutor

JUDGMENT
P. N. PRAKASH, J.
This crimnal appeal is directed against the judgnent and
order of conviction and sentence dated 21.10.2016 passed by the

Princi pal Sessions Judge, Coinbatore, in Spl.S. C No.1 of 2014.

2. The prosecution story runs thus :
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2.1. The deceased Lakshmi, a pavenent dweller, who was
aged about 42 years, used to sleep with her two children viz.
Karthik (P.W1) and Mithuveeran (P.W2), beneath a peepal tree
i n Bharat h Bhavan Road, near Mettupal ayamrailway station.

2.2. The accused who is also fromthe sane area, had an
eye on Lakshm and on 10.11.2012, around 11'o clock in the
night, he called her for sex and when she refused, he assaulted
her .

2.3. Again, on 13.11.2012, around 12'o clock in the
m dni ght, the accused is said to have once again demanded sexual
favours from Lakshm and when she refused, he poured kerosene on
her and set fire to her in the very presence of her two children
viz., Karthik (P.W1) and Mithuveeran (P.W?2), who were 19 years
and 10 years old, respectively, at that tine. Two ot her
pavenent dwellers, viz., Nagaraj (P.W3) and Priya (P.W4), who
w tnessed this event, intervened and doused the fire.

2.4. Lakshm was taken to the Governnent Hospital,
Met t upal ayam where, she was examned by Dr.Lakshnmana Kumar
(P.W9) at 09.30 a.m on 14.11.2012. Dr.Lakshmana Kumar (P.W09)
recorded the statement of Lakshm and the sanme was narked as
Ex. P6.

2.5. In the statenment (Ex.P6), Lakshm stated that
Kaatturan of Mettupal ayam had poured petrol on her and set fire
to her. She was found with 60% burns, as could be seen fromthe
copy of the Accident Register (Ex.P5) and after giving her first
aid, she was referred to the Governnent Hospital, Coinbatore,
for better treatnent.

2.6. On a conplaint (Ex.Pl) given by Karthik (P.W1),
P. Ganesan, Special Sub-Inspector of Police (P.W13), registered
a case in Mttupalayam P.S. Crine No.844 of 2012 for the offence
under Section 307 IPC and prepared the printed FIR (Ex. P12).

2.7. Lakshm died in the Governnent Hospital, Coinbatore,
on 15.11.2012 at 08.30 a.m, as could be seen from the death
intimati on (Ex. P7) that was sent by the hospital to the police.

2.8. Investigation of the case was taken over by
Si vakumar, Inspector of Police (P.W14) (hereinafter referred to
as “the 1st 1.0."), who altered the case from one under Section
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307 IPC to one under Section 302 IPC vide alteration report
(Ex. P14).

2.9. The 1st 1.0 went to the place of occurrence and
prepared an observation mahazar (Ex.P2) and a seizure mahazar
(Ex. P3) wunder which, he seized sone burnt pieces of apparel
(MO3), a2 litre plastic can (MO 1) and a match box (MO 2).
After the case was altered to Section 302 IPC, the 1st I.QO went
to the nortuary and conducted inquest over the body of Lakshm
and the inquest report was marked as Ex. P15.

2.10. Dr.Jeya Singh (P.W10) perfornmed autopsy over the
body of Lakshm and issued the post-nortem certificate (Ex.P8)
and after getting the viscera report, gave final opinion
(Ex. P9), wherein, he has opined as follows :

“Nanme of the deceased : Lakshm

Age : 42 yrs Sex : Fenal e
OPINION : The deceased would appear to have died
of burns and its conplication. Vi scera does not

contain any poison.”

2.11. The accused was arrested on 16.11.2012 at 11.00
a.m Since Lakshm was found to be a Dalit, further
I nvestigation was carried on by Mhan, Assistant Conm ssioner of
Police (P.W16), who obtained the comunity certificates of
Lakshm and the accused, collected the wvarious reports,
conpleted the investigation and filed a final report against the
accused in P.R C No.15 of 2013 in the Court of the Judicial
Magi strate, Mettupalayam for the offences under Sections 302
| PC and Section 3(2)(v) of the SC/ ST (PoA) Act, 1989.

2.12. On appearance of the accused, the provisions of
Section 207 C.P.C. were conplied with and the case was
commtted to the Court of Session in Spl.S. C No.1 of 2014 and
was tried by the Principal Sessions Judge, Coinbatore.

2.13 The trial Court framed charges under Section 302
| PC and Section 3(2)(v) of the SC ST (PoA) Act, 1989, against
t he accused.

2.14. \When questioned, the accused pl eaded “not guilty”.
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2.15. To prove the case, the prosecution exam ned 16
wi t nesses and marked 17 exhibits and 6 material objects.

2.16. Wien the accused was questioned under Section 313
C.P.C. on the incrimnating circunmstances appearing against
him he denied the sane. No wi tness was exam ned from the side
of the accused nor any docunent narked.

2.17. After considering the evidence on record and
hearing either side, the trial Court, by judgnent and order
dated 21.10.2016, in Spl.S. C No.1 of 2014, acquitted the accused
of the charge under Section 3(2)(v) of the SC ST (PoA) Act, 1989
and convicted him under Section 302 I PC and
sentenced him to inprisonment for life and fine of Rs.1,000/-,
in default, to undergo six nonths sinple inprisonment, aggrieved
by which, the accused has preferred this appeal.

3. Heard M.R Balakrishnan, |earned counsel for the
appellant and M.Babu Mithu Meeran, |earned Additional Public
Prosecutor appearing for the respondent State.

4. Karthik (P.W1), in his chief-exam nation, has stated
that he was working as a room boy in C S Lodge and knows the
appellant; on 10.12.2012, he was sleeping with his nother
(Lakshm ) and brother (Mithuveeran-P.W?2) beneath the peepal
tree near the railway station; Nagaraj (P.W3) and Priya
(P.W4) were also sleeping nearby; around 11' o
clock in the night, the appellant woke up his nother and asked
her to cone, for which, she replied that she is not of that type
and refused to cone; getting angry at that, the appellant hit
his nother with a beer bottle and ran away; again, on
13.11.2012, while they were sleeping, the appellant cane to
their place and called his nother and when she refused, he
poured kerosene on her and set fire to her; when they tried to
catch him he ran away; his nother was taken to the Mettupal ayam
hospital from where, she was sent to the Governnent Hospital,
Coi nbatore, for better treatnent; after that, he gave a
conplaint to the police, which was marked as Ex.Pl; he also
identified the kerosene can (MO 1) and the burnt pieces of
apparel (MO 3).

5. In the «cross-examnation, he (Karthik-P.W1l) has
stated that he has studied up to 7th standard and can read Tam |,
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but, cannot write. He admtted that the conplaint was scribed
by a person known to himin the | odge where he was worKking. He
also candidly admtted that his nother used to take |iqgour, once
in a while. Wen he was asked as to why, his nother was not
i Mmedi ately taken to the hospital, he stated that they decided
to take her after sunrise.

6. Miuthuveeran (P.W2), who was 12 years old, has
corroborated the evidence of his brother Karthik (P.W1).
Simlarly, the other pavenent dwellers viz., Nagaraj (P.W3) and
Priya (P.W4) have substantially corroborated the evidence of
Karthik (P.W1).

7. In fact, Priya (P.W4), has, in her cross-exan nation,
stated that she is a beggar and that she used to normally beg
near nosques and tenpl es. It may be pertinent to
state here that no suggestion was put to any of these w tnesses,
as to why, they are falsely inplicating the appellant.

8. Be that as it nmay, we have the dying declaration of
Lakshm (Ex.P6), which was given to Dr.Lakshmanakumar (P.W9) at
t he Governnent Hospital, Mettupal ayam

9. M.R Bal akri shnan, |earned counsel for the appellant,
contended that in the dying declaration, Lakshm is said to have
told Dr.Lakshmanakumar (P.W9) that the appellant had poured
petrol on her, whereas, the prosecution case is that kerosene

was poured on Lakshm. In our view, this is not a serious
di screpancy. W should bear in mnd the social status of
Lakshm . Lakshm , a pavenent dwelling Dalit, was from the

mar gi nal i sed section of society and with 60% burns on her body,
her statenment to Dr.Lakshmanakumar (P.W9) that petrol was
poured on her, instead of saying that kerosene was poured on
her, would have |east significance. It is not the defence case
that she commtted sel f-imol ation.

10. M . R Bal akri shnan contended that the conplaint in
this case was not immediately |odged and that there was a del ay
of nore than five hours. It is true that there was a delay in
| odgi ng the conpl aint. But, that by itself cannot lead to the
inference that a false case has been slapped on the appellant.
As alluded to above, Lakshm was a pavenent dweller and was
living with her two young children viz., Karthik (P.W1) and
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Mut huveeran (P.W2) wunder a roadside peepal tree. Their Ilife
woul d have been one of struggle for existence in this oppressive
and feudalistic society. They would be even scared to enter the
police station because of their previous bad experiences wth
the mnions of |aw For a young boy of 19 years who had
W tnessed his nother in flanmes, it would have taken a little
|l onger tinme for him to get over from the trauma and gather
courage for going to the police station.

11. At this juncture, it is profitable to allude to the
judgnment in Ravinder Kumar and another vs. State of Punjab,
wherein, the Suprenme Court has categorically held that a del ayed
FIR is not illegal and in fact, has also gone to the extent of
holding that even an FIR registered with pronptitude and
dispatch is not an unreserved guarantee for it being genuine.
The rel evant passage fromthe said judgnent reads as under:

"13. The attack on prosecution cases on the
ground of delay in lodging FIR has al nobst bogged down
as a stereotyped redundancy in crimnal cases. It is a
recurring feature in nost of the crimnal cases that
there would be sonme delay in furnishing the first
information to the police. It has to be renmenbered that
| aw has not fixed any time for | odging the FIR Hence a
delayed FIR is not illegal. O course a pronpt and
i mredi ate |l odging of the FIRis the ideal as that would
give the prosecution a twin advantage. First is that it
af fords commencenent of the investigation wthout any
time lapse. Second is that it expels the opportunity
for any possible concoction of a false version. Barring
these two plus points for a pronptly lodged FIR the
denerits of the delayed FIR cannot operate as fatal to
any prosecution case. It cannot be overl ooked that even
a pronptly lodged FIR is not an unreserved guarantee
for the genuineness of the version incorporated
t herein.”

(enphasi s supplied)

12. M. R Bal akri shnan contended that the forensic report
(Ex. P16) shows that kerosene was not detected in the cloth
pieces (MO2) and therefore, the prosecution story is not
credible. A perusal of the forensic report (Ex.P16) shows that
kerosene has been detected in the kerosene can (MO 1), which
has been identified by Karthik (P.W1). Though kerosene was not
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detected in the cloth pieces (MQ 2), that cannot, by itself, be
a reason to discard the prosecution case, because, these cloth
pieces (MO 2) were recovered from the place of occurrence only
on the next day, that too in the night hours. Thus, the absence
of kerosene in those cloth pieces (MO 2) that was gathered from
the pavenent, after a considerable period of tinme, is not fatal

to the case of the prosecution, especially in the light of the
dying declaration (Ex.P6), the evidence of the post-nortem
doctor (Jeya Singh-P.W10) as to the cause of the death of

Lakshm and the eye-w tness account, viz., P.Ws.1 to 4.

13. The trial Court has rightly acquitted the appellant
of the offence under Section 3(2)(v) of the SC ST (PoA) Act,
1989, on the ground that the offence of setting fire to Lakshm
was not commtted by him because she was a Dalit. The appell ant
wanted to satisfy his sexual appetite and when she firmy
spurned his invitation, he set fire to her.

14. For all the foregoing reasons, the judgnent and order
of conviction and sentence dated 21.10.2016 passed by the
Principal Sessions Judge, Coinbatore in Spl.S.C No.1 of 2014, is

confirned.
In the result, this crimnal appeal is dismssed.
Sd/ -
Assi stant Registrar (CS-VIII)
/'l True Copy //
Sub Assistant Registrar

gya

To

1. The Principal Sessions Judge, Coinbatore

2. The I nspector of Police
Met t upal ayam Pol i ce Station
Coi mbatore District

3. The Public Prosecutor, Hi gh Court, Madras
+1CC to M. R Bal akri shnan, Advocate, SR No. 50153
Crl.A No.466 of 2017

SR( CO)
B. VC (20/ 10/ 2021)
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