IN THE H GH COURT OF JUDI CATURE AT MADRAS

RESERVED ON : 06. 10. 2021
PRONOUNCED ON : 22.10. 2021

CORAM
THE HON BLE M. JUSTICE C. V. KARTH KEYAN

Crl.O P. Nos. 4419, 4420 & 4595 of 2017
and
Crl.M Ps. No. 3300, 3302, 3303, 3469 & 3470 of 2017

1.Y. K Ham ed
The Chairman & Managi ng Director
Ms.C pla Ltd. ...Petitioner [/ A2
(in Cl.OP.No.4419 of 2017)

2.Ms.Cpla Ltd,
S-103 to S-105, S 107 to S-112 & L-147 to 4-147-1,
Verna Industrial Estate, Verna, Salcette, Goa — 403 722,
Represented by its Authorized Signatory,
M Sat yasheel Desai ... 1st Petitioner [/ Al
(in Crl.O P.No. 4420 of 2017)

3. M Sat yasheel Desai,
Aut hori zed Signatory at Unit VIl of Ms.Ci pla Ltd.
S-103 to S-105, S-107 to S-112 & L-147 to 4-147-1,
Verna Industrial Estate, Verna, Salcette, Goa — 403 722.
...2M Petitioner [/ A3
(in Cl.0O P.No. 4420 of 2017)

4. Ms.Cipla Ltd.
Gala No. 1 to 10, building No.D 3, Kal her Village,
Shree Ari hant Conpound, Bhiwandi D st. Thane,
Mahar ashtr a.
Represented by Sant hosh Nai k,
Aut hori zed Signatory of the depot
...1st Petitioner /| A4
(in Crl.O P.No. 4595 of 2017)

5. Sant osh Nai Kk,
Aut hori zed Signatory of the depot of Ms.Cipla Ltd.
Gala No. 1 to 10, building No.D 3, Kal her Village,
Shree Ari hant Conpound, Bhiwandi Dist. Thane, Maharashtra.
...2Md Petitioner [/ A5
(in Cl.O P.No. 4595 of 2017)

Vs.
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St ate Represented by

T.S. Tham | chel vi, B. Pharm

Seni or Drugs I nspector & Myl apore i/c,

Ceorge Town — | Range,

O o Asst. Director of Drugs Control, Zone — II1,

DMS Canmpus, No. 359, Anna Sal ai,

Chennai — 600 006. .. . Respondent
(inall Cl.Q Ps)

Prayer : Crimnal Oliginal Petitions filed under Section 482
Cr.P.C., to call for the records in C C No.9161 of 2010 pending
on the file of the IV Metropolitan Magi strate, Saidapet, Chennai
and quash the sane as against the petitioners herein.

For Petitioner : M . P. S. Ranan, Seni or Counsel ,
For M. Roshan Bal asubr amani an
(in Crl.QO P.No. 4419 of 2017)

For Petitioners : M . J. Si vanandar aj
For M. V. Sankar anar ayanan
(in Crl.O P.No. 4420 of 2017)

For Petitioners : M . J. Si vanandar aj
For Ms. Ri dhi ma Shar ma
(in Crl.Q P.No. 4595 of 2017)

For Respondent : M. E. Raj Thil ak,
Addl . Public Prosecutor
(inall Cl.O Ps)

COMVON ORDER

These Criminal Oiginal Petitions had been filed by A2
(Crl.0O P.No.4419 of 2017), Al and A3 (Crl.Q P.No.4420 of 2017)
and A4 and A5 (Crl.QO P.No.4595 of 2017) under Section 482 Cr.P.C
seeking to interfere with further proceedings and to quash
C. C. No. 9161 of 2010 pending on the file of the IV Mtropolitan
Magi strate, Saidapet, Chennai, insofar as the said petitioners /
accused are concerned.

2.A1 and A4 are Ms.Cipla Ltd., at Goa & Miharastra, A3
and A5 are the Authorized Signatory of Ms.Cipla Ltd., and A2 is
a Chairman and Managi ng Director of the said Conpany.

3.Ms.Cipla Ltd., was founded in the year 1935 by the
father of A2 and is <claimed to be one of the |argest
Phar maceutical conmpany in India. They had received approval /
perm ssion dated 10.02.2006 to manufacture GCseltamavir Capsules
75 ngs ( ANTIFLU) tablet for donestic use and also for export
pur poses. The labels of the drugs which are neant for donestic
use and which are neant for export purposes would vary though
the tablets would be the sane.
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4. The Conpany / Al manufactured the said drug, ANTIFLU
tablets in Batch No.X90430 for export purposes. The 6t" accused
who is not a party before this Court, Navkar Agencies had
ordered the said batch of ANTIFLU tablets for export to Mexico,
USA and Singapore. Al therefore supplied the said tablets for
export purposes to A6, Navkar Agencies. However, instead of
directly exporting the drugs, A6 had supplied the said drugs to
A8 conpany / Euphoria Healthcare Pvt. Ltd., who again supplied
them for export to A10 conpany / TDP Technol ogies Pvt. Ltd.

5. The respondent, Senior Drugs Inspector, in the office
of the Assistant Director of Drugs Control, Chennai, Iinspected
TDP Technologies Pvt. Ltd., / Al1l0 and found the said ANTIFLU
tabl ets nmeant for export, stored in that place. They seized the
said tablets. They then issued show cause notices to all the
accused claimng violation of Section 18(a) r/w Section 17(b) of
the Drugs and Cosnetics Act, 1940 r/w Rules 94(b) and 96(iv) of
the Drugs and Cosnetics Rules 1945, punishable under Section
27(d) of the said Act for selling Batch No.X90430, which was
meant for export al one.

6.1t nust be pointed out that replies had al so been given
to the said show cause notices by the petitioners / Al to AS5.
However , sanction to launch prosecution was granted on
14.07.2010 by the office of the Director of Drug Controller
Tam | Nadu Chennai and subsequently, a conplaint had al so been
| odged for <contravention of aforesaid provision and which
conplaint had been taken cognizance as C C No.9161 of 2010 by
the 1V Metropolitan Mgistrate, Saidapet, Chennai. Seeking to
guash the said Cal endar Case insofar as the present
petitioners / Al to A5 are concerned the present Crimnal
Oiginal Petitions had been filed.

7.Heard argunents advanced by M.P.S Raman, |[earned
Seni or Counsel and also by M. Sivanantharaj |earned counsel for
the petitioners and M.E. Raj Thilak, |earned Additional Public
Prosecutor for the respondent.

8. M. P. S. Ranan, | earned Senior Counsel focused his
argunents on two points nanmely, that both the Sanction Authority
and also the Mugistrate while taking cognizance had not
considered the fact that conprehensive and detailed replies had
been given by the present petitioners herein to the show cause
notice issued. The l|earned Senior Counsel |anented that there
was only a cursory reference in the sanction order and in the
conplaint to the said replies and pointed out that had the
replies been considered in their true spirit, it could have
been evident that the drugs had actually been supplied for
export purposes to Navkar Agencies / A6 and thereafter, the
petitioners / Al to A5 had no further control over the novenent
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of the said drugs. It was not to their know edge that A6 had
further supplied it to A8 who had further supplied it to AL0 who
had stored it in their prem ses only for export purposes and not
for wholesale or retail sales.

9. The | earned Senior Counsel also pointed out that the
Central Drugs Standard Control Organization had issued detailed
guidelines in Decenber 2008 prior to the filing of the
conplaint, wth respect to prosecution of offences under the
Act. He pointed out that the guidelines stipulated that
| abelling errors are mnor defects and should not normally form
the basis of |aunching prosecution. Further, he also stated that
It was nmandated that the State Drugs Control Departnent shoul d
constitute Screening Conmttees to exam ne investigation reports
where prosecutions are proposed to be |aunched. This Conmmttee
should submt a witten opinion on the investigation reports
regarding the feasibility of taking legal action. It had been
provided that the Controlling Authority should consider the
recommendations of the Screening Conmittee, while taking a final
decision in the matter.

10.1t was therefore urged by the |earned Senior Counsel
that there has been conplete violation of procedure as
enunciated by law in lodging of the conplaint. It was reiterated
by the | earned Senior Counsel that the Sanctioning Authority had
failed to consider the replies to the show cause notice in their
proper perspective and further the matter was also not placed
before the Screening Committee, prior to the Ilaunch of
prosecution. It was therefore urged that taking cognizance of
the conplaint should be interfered with and the matter nust be
placed before +the Screening Committee to re-examne the
feasibility of [launching prosecution considering the tenor of
the replies to the show cause notice.

11. M. Si vanandaraj, |earned counsel also urged that this
Court should quash the Calendar Case and also stated that when
fatal irregularity is attached at the initial stage, further

proceedi ngs cannot be permtted to continue.

12. M. E. Raj Thilak, |earned Additional Public Prosecutor
for the respondent, however stated that the contention that the
drugs were neant for export purposes and not neant for sale and
that the drugs nmeant for export purposes could not be possibly
be used for local sale, are issues which can be determ ned only
during the course of trial. He stated that there has been
consideration of the reply to the show cause notice and the
entire file had been placed before the Sanction Authority. He
al so pointed out that the replies had been produced as docunent
and therefore stated that the learned IV Metropolitan Magistrate
should be given an opportunity of examning the case of the
prosecution and reiterated that the petitioners / Al to A5
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should face trial and therefore urged that this Court
di sm ss the petitions.

13.1 have carefully considered the argunents advanced and

perused the materials on record.

14. The facts are not in dispute, Al had manufactured
Csel tamavir Capsules 75 ngs ( ANTIFLU tablets bearing Batch
No. X90430 for export purposes. There is no conplaint that
tablets were not of standard quality. The prosecution
| aunched owing to the label or branding of the tablets.
drugs were admttedly for export purposes. They were however

found in the premses of AlO. It is the case

petitioners / AL — A5, that A6 / Navkar Agencies had ordered the
said batch for export purposes. Al had supplied the drugs
through its depot at Bhiwandi / A4 to Navkar Agencies /

However, A6 did not directly export the drugs. They
forwarded themto A8 who inturn forwarded themto A10 for
export. The drugs were seized in the prem ses of AlO.
found that they were neant for export, but stored

prem ses of Al1l0. The respondent therefore cane to a concl usion
that they have nmeant for wholesale or retail sales. It is under
those circunstances that show cause notice alleging violation of
Section 18(a) r/w Section 17(b) of the Drugs and Cosnetics Act,
1940 r/w Rules 94(b) and 96(iv) of the Drugs and Cosnetics Rul es

1945 was issued to the petitioners herein.

15.1t is on record and it is not disputed that

replies

had been sent to the show cause notice. The question now is
whet her those replies were considered in their proper |ight
the Sanctioning Authority. It is also seen that subsequent

the anmendnment of the Act 2008, the State Drug

Organi zations were placed under obligation to constitute
Screening Conmittees. Cuidelines had been issued by the Centra
Drugs Standard Control Organization in Decenber 2008. According

to the guidelines,

“(d).In particular the Quidelines nmandate
that “The State Drug Control Departnents shal
constitute screening conmttees conprising of at
| east three senior officers not below the |evel
of Assistant Drugs Controllers or equivalent to
exam ne the investigation reports of the cases
where prosecutions are proposed to be | aunched.
The conmmttee may submt witten opinion on the
I nvestigation reports regarding their feasibility
of taking legal action. The crimnal intent or
gr oss negl i gence shoul d be t aken into
consideration while recomending actions |ike
prosecution etc. Care should be taken that
charges framed are not based on inappropriate
provi sions which may be difficult to prove in the

https://hcservices.ecourts.gov.in/hcservices/



court of law in the absence of proper
justification or evidence. Cases of failing in
assay, brand nanme disputes and non-renewal of
manufacturing licence in tine should be exam ned
on their nerits before recomendi ng prosecution
in such cases.” and further that “Prosecutions by
the Inspectors shall be |aunched on the basis of
witten perm ssions of the controlling authority
and this authority in turn shall consider the
recommendations of the screening commttee while
taking final decision in the matter.”

(enmphasi s suppl i ed)

16. There is no record to show that the show cause notice
and the replies thereto were placed before the Screening
Conmittee. There is no such reference in the sanction order
al so. The |earned Magistrate had al so not exam ned whether, the
mandatory procedure had been adhered to the respondent /
conplainant. There is also no record to show that the replies to
the show cause notice were examned in their proper perspective.
Since there is a violation of these nmandatory requirenents, it
Is only just that cognizance which had been taken by the |earned
Magi strate of the conplaint filed by the respondent is quashed.

17. The matter is directed back to the respondent for
placing the entire file before the Screening Committee and
thereafter, place the remarks of the Screening Committee before
the Sanctioning Authority and a direction is given that the
Sanctioning Authority should apply his / her mnd and then cone
to a subjective satisfaction on the basis of not only the
reconmendations of the Screening Commttee, but also on the
basis of the replies to the show cause notice. If the replies to
the show cause notice are rejected, then reasons nust be given
for the sane. |If necessary, further opportunity nmay also be
granted to the petitioners. After followng this particular

procedure, if it is still deened to be a case for |aunching of
prosecution, then the respondent may proceed in manner known to
| aw. However, violation of all these procedure renders the

cogni zance taken invalid.

18. The Hon' ble Supreme Court has held in Chandra Deo
Singh V. Prakash Chandra Bose reported in AIR 1963 SC 1430, as
fol | ows:

“7. .No doubt, one of the objects
behind the provisions of Section 202 CPC is
to enable the Mgistrate to scrutinise
carefully the allegations made in the
conplaint with a view to prevent a person
named therein as accused from being called
upon to face an obviously frivolous conpl aint.
But there is also another object behind this
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provision and it is to find out what materi al
there is to support the allegations nmade in
the conplaint. It is the bounden duty of the
Magi strate while nmaking an enquiry to elicit
all facts not nerely with a view to protect
the interests of an absent accused person, but
also with a view to bring to book a person or
persons against whom grave allegations are
made. Wether the conplaint is frivolous or
not has, at that stage, necessarily to be
determ ned on the basis of the material placed
before himby the conpl ainant.”
(enphasi s suppl i ed)

19. The Magistrate nust scrutinize the conplaint and
examne in detail all nmaterials. If that step had been taken by
the Magistrate in the instant case, then the respondent would
have been called to explain whether the nmatter was initially
pl aced before the Screening Conmttee.

20.In Pepsi Foods Ltd. V. Special Judicial WMgistrate
reported in (1998) 5 SCC 749, the Hon' ble Suprene Court had held
as foll ows:

“28. Summoning of an accused in a
crimnal case is a serious matter. Crimnal
| aw cannot be set into notion as a matter of
course. It is not that the conplainant has to
bring only two wtnesses to support his
allegations in the conplaint to have the
crimnal law set into notion. The order of the
Magi strate summoning the accused mnust reflect
that he has applied his mnd to the facts of
the case and the law applicable thereto. He
has to exami ne the nature of allegations nade
in the conplaint and the evidence both oral
and docunentary in support thereof and would
that be sufficient for the conplainant to
succeed in bringing charge hone to the
accused. It is not that the Magistrate is a
silent spectator at the time of recording of
prelimnary evidence before summoning of the
accused. The Magistrate has to carefully
scrutinise the evidence brought on record and
may even hinself put guestions to the
conpl ai nant and his wtnesses to elicit
answers to find out the truthfulness of the
all egations or otherwise and then examne if
any offence is prima facie commtted by all or
any of the accused.”

(enphasi s supplied)
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21.1n State of Oissa and Another V. Mnmata Mhanty
reported in (2011) 3 SCC 436, the Hon' ble Suprene Court had held
as foll ows:
“37.1t is a settled |egal proposition
that if an order is bad in its inception, it
does not get sanctified at a later stage. A
subsequent action/devel opnent cannot validate
an action which was not [|awful at its
inception, for the reason that the illegality
strikes at the root of the order. It would be
beyond the conpetence of any authority to
val idate such an order. It would be ironic to
permt a person to rely wupon a law, in
violation of which he has obtained the
benefits. If an order at the initial stage is
bad in law, then all further proceedings
consequent thereto will be non est and have to
be necessarily set aside. A right in |aw
exists only and only when it has a |awful
origin.”

22. Even though the above principle was enunciated wth
respect to service matters, it can be applied to the facts of
the present case, since taking of cognizance by the Magistrate
W t hout exam ning the nmandatory aspects strikes at the very root
of the [aunch of prosecution.

23.In State of Punjab v. Davinder Pal Singh Bhullar
reported in (2011) 14 SCC 770, the Hon'ble Suprene Court had
hel d as foll ows:
107.1t is a settled legal proposition
that if initial action is not in consonance

with law, all subsequent and consequentia
proceedi ngs would fall through for the reason
that illegality strikes at the root of the
order. In such a fact situation, the |ega

maxi m sublato fundanento cadit opus neaning
t her eby t hat foundati on bei ng renoved,
structure/work falls, comes into play and
applies on all scores in the present case.
(enphasi s suppli ed)

24.1n view of the above dictumlaid down by the Hon'ble
Suprene Court and nore particularly, in view of the fact that
the reply to the show cause notice had not been considered or
pl aced before the Screening Commttee and there is no record to
show that the Screening Commttee had examned the entire file
and there is also no record to show that the Sanctioning
Authority had applied their mnd, | hold that the cognizance
taken will necessarily have to be interfered wth and further
proceedings in C. C No.9161 of 2010 is quashed. The mtter is
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remtted back to the file of the respondent herein, wth a
direction to place the entire file including the replies to the
show cause notice before the Screening Conmttee and a direction
s given to the Screening Cormittee to examine the entire issue
and thereafter pass necessary reconmendations. Thereafter, the
entire file should be placed before the Sanctioning Authority.
This process has to be gone through. If further nmaterials are
required by the Screening Conmittee from the petitioners, they
may be called upon to provide them and if it is required, they
may al so be granted an opportunity of personal hearing.

25.Wth the above observations, the present Cimna
Origi nal Petitions are allowed and the calendar case in
C.C. No.9161 of 2010 now pending on the file of the 1V
Met ropol i tan Magi strate, Saidapet, Chennai is quashed insofar as
the petitioners / Al to A5 are concerned. The respondent 1is
directed to follow the nmandatory provisions stated above.
Consequently, the connected m scell aneous petitions are cl osed.

Sd/ -
Assi stant Regi strar

/'l True Copy //

Sub Assistant Registrar
snv

To

1. The Senior Drugs |nspector & Myl apore i/c,
Ceorge Town — | Range,
O o. Asst. Director of Drugs Control,
Zone — 111,
DMS Canmpus, No. 359, Anna Sal ai,
Chennai — 600 006.

2. The Public Prosecutor
Hi gh Court of Madras.

3. The IV Metropolitan Magistrate,
Sai dpet, Chennai .

4. (do through) The Chief Metropolitan Magistrate,
Chennai

+2ccs to M. Roshan Bal asubramani an, Advocate SR No. 54180
Crl.O P. Nos. 4419, 4420 & 4595 of 2017

KV( CO)
RVM 02/ 11/ 2021)
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