IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 23.08. 2021
CORAM
THE HONOURABLE DR. JUSTI CE ANI TA SUMANTH

W P. NO 32122 OF 2004
AND
WWP. NO 38895 OF 2004

D. Upendi r an
... Petitioner

Vs.

1. The Director of Collegiate Education,
Col | ege Road,
Chennai — 600 006.

2. The Bharathiar University,
represented by its Registrar,
Coi nbat ore.

3. Bishop and Chairnman
Bi shop Thorp Col | ege,
Dhar apuram 638 657,
Erode District.
... Respondent s

Prayer: Wit Petition filed under Article 226 of t he
Constitution of India praying to issue Wit of Certiorarified
Mandanmus to call for the inpugned order of the 379 respondent
dated 11.06.2004 and to quash the sanme and direct the 3rd
respondent to continue to enploy the petitioner as Lecturer

untill the procedure under Section 25 of the Tami| Nadu Private
Coll ege (Regulation) Act is followed to close B.A Co-operation
Cour se.
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For Petitioner : M. P. Prenkunar
M . K. Vai dyanat han

For Respondents . M. C Selvaraj
Gover nnment Advocate for Rl
Ms. N. Kavitha for R2
Ms. H. Mary Soum Rexi for R3
ORDER

The petitioner was enployed in the third respondent

private college viz., Bi shop Thorp Coll ege, Dharapuram as a
| ecturer in the Co-operation Departnent on 19.01.1987. He
conpl eted his probation on 19.01.1989 and has been in enpl oynent
thereafter with R3 till 11.06.2004.

2. The college is self-financing and is governed by the
provisions of the Tam | Nadu Private Colleges (Regulation Act),
1976 (in short 'Act') and the applicable Rules being the Taml
Nadu Private Colleges (Regulation Rules), 1976 (in short
"Rul es'). The ternms of enploynent were governed by agreenent
dated 19.01. 1987 between the petitioner and RS.

3. As a prelimnary challenge to maintainability,
| earned counsel for the third respondent would submt that the
agreenent is not in line with the stipulations contained in the
statutory forns to be executed at the time of appointnment of the
| ecturers. She would draw support from the aforesaid in
advancing the legal submission that this wit petition is itself
not nmaintainable since it concerns the interpretation of a
private contract between the petitioner and R3 and is hence not
anenable to Article 226 of the Constitution of India.

4. For the aforesaid purpose, she relies on a decision
of a learned Single Judge of this Court in the case of
J.Varghese Rju Vs. Directorate of Collegiate Education and four
others in WP. No.12391 of 2012 dated 17.09.2012. In that case,
the wit petition was held to be non-nmaintainable, as what was
guestioned was the term nation of service of the petitioner from
Loyola Col | ege. The Court held that the terns of enploynent
were contractual . Moreover, the |earned Judge noted that the
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college was self-financing and the parties governed by a
contract of personal service and hence, the sane cannot be
enforced in wit proceedings.

5. The aforesaid case is distinguishable for the reason
that there was no appearance therein for the official
respondents and the legal issue of whether the provisions of
Section 25 of the Act and Rules would enconpass self-financing
coll eges as well, was neither raised nor argued.

6. It is the contention of the petitioner herein that,
being a private college, the provisions of Section 25 would
apply and consequently the procedure set out under Rule 16 as
per which, notice should be given in Form No.8 for closure of a
private college to the conpetent authority before 1st Septenber
of the year preceding the year in which the closure is proposed.

7. Rule 16 (2), Sub Rules (a) & (b) mandate that when a
college is proposed to be closed, it nust be ensured that the
students who have already been admitted to such course are not
deprived of the benefit of continuance in a particular course
or class and steps nust be taken to resolve the sane and
secondly, the names and details of the service of the Junior-
nost teachers as well as others who have been rendered surplus
on account of the closure nust be furnished to the conpetent
authorities for consideration of re-deploynent to coll eges where
there is a requirenent.

8. In the present case, what is argued is that the
procedure set out under Rule 16(2)(b) has not been followed and
as such, the petitioner was not afforded opportunity of being
considered for re-deploynent till his subsequent enploynent,
albeit at a far nore junior level than his enploynent in R3. Had
he been considered for re-deploynent, there would have been
continuity of enploynment and al so advancenent in career as well
as increased pay scal es.

9. Learned counsel for the petitioner would rely on a
decision of this Court in the case of Jawahar College Staff
Associ ation Vs. University of Madras represented by its
Regi strar (1994 (1) M.J 376).
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"4. A reading of the above two provisions nade
Is clear that whether a private college is an
aided or an unaided college; whether it cane
Into existence either before or after the date

when the Act <cane into force makes no
difference as long as it is a college which is
mai ntained by an educational agency and

approved by or affiliated to a university and
permtted or deenmed to be permtted under the
Act it has to be held that it is a Private
College falling within the scope of the Act.
It is not disputed before us that the college
in question is managed and nmintained by an
educati onal agency known as Jawahar Education
Soci ety consisting of body of persons. It is
this society which is permtted to open the

college. It is approved by, and affiliated to,
the University of Madras. Thus, the private
col | ege in guestion satisfied al | t he

conditions specified in the definition of the
expressions 'private college' and “educati onal
agency” under Secs.2(8) and 2 (4) respectively
of the Act. The act is passed regulating the
private colleges in the State of Tam | Nadu
providing permssion for establishnent and
managenent of private colleges; constitution of
college commttee; appoi nt ment of Speci al
Oficer in certain cases, terns and conditions
of service of teachers and other persons
enployed in private colleges; contr ol of
private colleges; accounts, audit, inspections
and returns; gener al provi sions regarding
appeal and revision; penalties and procedure
and other mscellaneous matters. The executive
power of the State Governnent to that extent
gets circunscribed and it has to exercise its
power only in conformty with the provisions of
the Act and the Rules franed thereunder. Sec.3
of the Act provides that no person shall

W thout the permssion of the Governnent and
except in accordance wth the terns and
conditions specified in such permssion,
establish, on or after the date of commencenent
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of the Act any private college, provided that
It shal | al so be necessary to obt ain
affiliation of such college to a university.
Sec.4 provides for the form of application and
statenent to be sent for the purpose of
granting perm ssion. Sec.5 deals wth the
grant of perm ssion. Sec.6 covers the private
colleges which were in existence on the date
when the Act cane into force and says that
perm ssion to such colleges is deened to have
been granted. Therefore the contention of the
| eaned counsel that the permi ssion granted to
the college under G O Ms. No.873, Education,
dated 24.6.1986 does not refer to the
provisions of the Act and as such the
perm ssion cannot at all be held to have been
granted as per the provisions of the Act, is
not tenable. Whet her the order of the State
Governnent granting permssion to start a new
private <college refers to the particular
provision (s) of the Act or not, when such a
power can only be exercised by the State
Government under Secs. 3 and 5 of the Act, the
conpetency of the State Governnent to pass such
an order is traceable to Secs.3 & 5 only,
I rrespective of the fact whether the said Secs.
3 and 5 are nentioned in the order granting

perm ssion or not. Therefore, we are of the
view that the college in question is a private
coll ege governed by the Act. It may be

relevant to notice that the College itself has
proceeded on the basis that it is governed by
the Act. It has constituted the college
conmmittee as per Sec.11l of the Act, which
provides for the constitution of college
commttee. |In addition even in the appointnent
order issued by the college it is specifically
stated that the sane is in conformty with and
is subject to the provisions of the Rules
framed under the Act, known as the Tam | Nadu
Private Colleges (Regulation) Rules, 1976,
her ei naft er referred to as t he Rul es.
Therefore, we have no doubt in our mnd that
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the Act in question governs all the private
colleges permtted or deened to be permtted
under the Act whether aided or not, which have
been est abl i shed and mai nt ai ned by an
educat i onal agency and approved by or
affiliated to the University and which do not
fall within the neaning of Sub-clauses (1) and
(b) of clause (8) of Sec.2 of the Act. It is
not even the case of the college that it falls
under Sub-clauses (a) and (b) of the C ause (8)
of Sec.2 of the Act. Therefore, we hold that
the Jawahar Science College is a private
college within the neaning and the definition

of that expression as contained in clause (8)
of Sec.2 of the Act and as such it is governed
by the provisions of the Act. Point No.1 is
answered accordingly.'

10. Per contra, |earned counsel for R3 would submt that
the provisions of the Act and Rules do not apply to self-
financing colleges at all. According to her, the approvals that
are to be obtained wunder the Act are nerely by way of
intimation/information to the conpetent authority and no
sanction or approval is contenplated or required. Thus Section
25 of the Act is not applicable to R3 college, as a result that
the question of not adhering to the procedure under Rule 16(2)
(b) does not arise.

11. A perusal of the Act would indicate that it extends
to all private colleges wthin the State of Tam | Nadu. The
term 'private college' is defined in terns of Section 2(8) of
the Act to nean a college nmaintained by an educational agency
and approved by, or affiliated to, a wuniversity wth two
specified statutory exclusions. Those exceptions or exclusions
are (a) established or adm nistered or maintained by the Central
Governnment or the Governnment or any local authority or any
university; or (b) giving, providing or inparting religious
I nstruction al one, but not any ot her I nstructi ons. The
petitioner is admittedly governed by an Educational Agency and
is affiliated to the Bharathiyar College. The statutory pre-
conditions are thus whol ly satisfied.
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12. Barring the aforesaid two exceptions, all private
colleges within the State of Tam | Nadu, whether aided or self-
financing, would conme wthin the coverage of the Act, except if
specifically excluded for any other purpose.

13. That apart, a series of decisions in the case of R3
college itself, is relevant. Litigation was initiated in WP.
No. 25404 of 2009 by one S. Chenni appan, who was a colleague of
the petitioner herein, challenging order dated 29.10.2008 passed
by the Directorate of Collegiate Education ordering the closure
of Departnent in question with effect from 2008-09. Wi | e
disposing the wit petition, the |earned Judge specifically
permtted R3 to file a representation seeking closure of the
college, being of the view that the stipulations of Rule 16(2)
(b) had not been adhered to. As against the aforesaid order R3
filed Wit Appeal in WA No.1360 of 2010 which cane to be
dism ssed on 25.08.2010, <confirmng the position that the
provisions of Rule 25 read with 16(2)(b) are applicable to
private self-financing colleges as well.

14. That apart, S.Chenniappan had also noved WP
No. 13701 of 2011 challenging a subsequent order passed by R3
directing the closure of the College from academ c year 2011-12
onwar ds. M. Justice. N Kirubakaran in his order dated 22.11.2011
allowing the Wit Petition, has infact, considered the very sane
subm ssion of the college in that matter to the effect that Rule
16(2)(b) would be applicable only to an aided college and has
rejected it (paragraph 12). The aforesaid order was also
carried in appeal and a Division Bench of this Court in WA
No. 898 of 2013 had, in the course of hearing of the Wit Appea
directed the College to consider re- depl oynent of that
petitioner. The wit petition ultimately cane to be closed with
the Court directing that petitioner to avail the alternate
enpl oynent that had been offered to him by the appellant
college (R3 in this Wit Petition) in Bishop Heber College,
Trichy. The aforesaid decisions thus neke the legal position

anply clear to the effect that Section 25 as well as the
procedure under Rule 16 would be applicable to private, self-
financing colleges as well. The subm ssions of R3 on this score

are rejected.
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15. The only question that remains is the applicability
of the above legal position to the petitioner's case and the
resul tant consequences. The petitioner had admttedly sought and
obtai ned, though sonewhat denoted, and at a junior |evel,
al ternate enploynent since 2007. However, had the provisions of
Section 25 and Rule 16(2)(b) been applied as provided for, he
woul d not have suffered discontinuity in his enploynent between
2004 and 2007 and coul d have enjoyed all consequential benefits.

16. In ny view, he is entitled to salary for the
intervening period, that is from the date of his termnation
till the date of re-enploynent being 11.06.2004 to 06.03. 2007

Let the amount be quantified and paid over to the petitioner
within a period of eight (8) weeks fromtoday.

17. This will ensure that there is no discrimnation in
the treatnent meted out to identically placed faculty, as
conpared w th S. Chenni appan. Though |earned counsel for R3

would state that he has not been enployed for the aforesaid
period, it was incunbent upon the authorities to have followed
and applied Rule 16, and nmke an attenpt to re-deploy the
petitioner. There is thus a |loss of opportunity to which a cost
must be attributed. Furthernore, it is admtted that it is only
in 2011 that the Directorate of Collegiate Education had
discontinued with the course in question, wth effect from

Academ c Year 2011-12. Thus what had transpired in the
i ntervening period as between R3, the Directorate of Collegiate
Education and the Bharathiyar University cannot, in ny view,

prejudice the petitioner/faculty in any way.
18. This Wit Petitionis allowed in the aforesaid terns.
Connected M scel |l aneous Petition is also closed. No costs.
Sd/ -
Assi stant Regi strar(CS-VI)

/[l True Copy //

Sub Assistant Registrar
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To

1. The Director of Collegiate Education,
Col | ege Road, Chennai — 600 006.

2. The Resgistrar,
Bhar at hi yar University,
Coi nbat or e.

+1cc to M. P.Prenkumar, Advocate, S.R No.42180
+1cc to the Governnent Pl eader, S.R No.42336

WP. No.32122 of 2004
and
WWP. No. 38895 of 2004

GPL( CO)
RLP( 23/ 09/ 2021)
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