IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 06.10.2021
CORAM
THE HONOURABLE MR. JUSTI CE M SUNDAR

W P. No. 21643 of 2021 &
WWP. No. 2284 of 2021

Tvl . F. M Sal es & Marketi ng,

Represented by its Proprietor,

Raneshkumar Jai n,

No. 61, Krishnappa Agraharam Street,

Chennai - 600 001. C Petitioner

Vs
The State Tax O ficer,
Val | al ar Nagar Assessnent Circle,
I ntegrated Conmercial Taxes O fice Conpl ex,
2nd Fl oor, Survey No. 1275/ 3,
El ephant Gate Bri dge Road,
Vepery,
Chennai - 600 003. ... Respondent

Prayer: Petition filed under Article 226 of the Constitution of
India to issue a Wit of Certiorari calling for the records on
the files of the respondent in TIN33291162380/2010-11 dated
14. 07. 2021 and quash the sane.

For Petitioner : M.R Senniappan

For Respondent : Ms. Amrta Di nakaran
Gover nment Advocat e

ORDER

Captioned wit petition has been filed assailing an
"order dated 14.07.2021 bearing reference TIN 33291162380/2010-
11' (hereinafter 'inpugned order' for the sake of brevity). This
Court is informed that the inpugned order has been nmade under
Section 27 of 'the Tam | Nadu Val ue Added Tax Act, 2006, (Taml
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Nadu Act No. 32 of 2006)', which shall hereinafter be referred to
as 'TNVAT Act' for the sake of convenience and clarity.
Therefore, it is effectively a revision/re-assessnent order
pertaining to escaped turnover / wong availnment of 'Input Tax
Credit' (1TC).

2. Wit petitioner is a registered dealer in the office
of the respondent under TNVAT Act. This Court is inforned that
wit petitioner effected sale of about 5000 packets of what is
known as 'Hans Chap Khaini' chewi ng tobacco vide a tax invoice
dated 30.12.2010 to a |ocal buyer in Arunmbakkam In the invoice,
it was nentioned that the goods sold is non-taxable goods and

exenption was clained. This consignnent shall hereinafter be
referred to as 'said goods' for the sake of convenience and
clarity. In the course of a routine physical check, the row ng

squad of the respondent detained said goods i.e., aforenentioned
consignnment and a wit petition was filed in WP.No.3212 of 2011
and the Revisional Authority was directed to dispose of the

matter. It may not be necessary to dilate further on
those aspects of the matter as the inpugned order has since been
made.

3. Notwithstanding very many avernents and several
grounds raised in the wit affidavit, |earned counsel for wit
petitioner mnade one focused submi ssion and that one focused
subm ssion is, the inpugned order erred in not followng the
order dated 05.06.2010 made in R P.No.11 of 2010 by the
Comm ssioner (CT), Salem Division, in a revision and an order
dated 16.12.2010 made by this Court in WP.No.28080 of 2010.
There was a nention about a Tax Case Order dated 27.09.2012 nade
in Tax Case (Revision) Nos.2054 and 2055 of 2008 also. Thi s
order does not nention about Hans Chap Khaini Chew ng Tobacco
i.e., said goods and therefore, it may not be necessary to go
into it.

4. The crucial paragraph in the inpugned order to which
the attention of this Court is drawn is at Page 7 of the inpugned
order and the sane reads as foll ows:

"Hence the dealer's claim that "Hans Chap

Khaini" is a chewing tobacco and exenpted from tax,
is not acceptable. | find that the commodity "Hans
Chap Khaini" is a taxable commodity @2.5% and the

exenption clained on a turnover of Rs.1,65,79,000.00
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for the year 2010-11 is disallowed and is assessed to
tax at 12.5% as per the provisions of the TNVAT Act
2006. '

5. Learned counsel for wit petitioner, therefore, in
effect submts that orders of higher authorities have been
di sregarded and on this ground, the inpugned order warrants
interference in wit jurisdiction.

6. Ms. Amrta Dinakaran, who accepted notice on behal f of
| one respondent, submitted that inpugned order is a reasoned
order which has been made after giving sufficient opportunity to
the wit petitioner i.e., anple and adequate opportunity to the
wit petitioner to show cause. Learned counsel adds that even
personal hearings have been granted to the wit petitioner though
it is not statutorily inperative. To be noted, this Court has
held in State Bank of India officers case |aw (vide order dated
01.08.2019 in WP.No.22634 of 2019) that it is not statutorily
i nperative to give personal hearing as far as revisional orders
under Section 27 are concerned. This elucidation was by
expl ai ning the expression 'reasonable opportunity to show cause'
occurring in common proviso to sub-sections (2) and (1) of
Section 27 of TNVAT Act. To be noted, this order was carried in
appeal by way of an intra-court appeal vide WA No.4073 of 2019
and in and by judgnent dated 16.12.2019, a Hon' bl e Division Bench
dismssed the wit appeal. However, it is not statutorily
inperative for an Authority to give personal hearing, but in a
given case if the Authority considers it necessary (owing to the
conplexity or factual controversies or other reasons) a personal
hearing can always be given and this is one such case where
personal hearing has been given and this is not subjected to any

di sputation or disagreenent. Personal hearing has also been
captured in the inpugned order. Learned Revenue counsel goes on
to state that the contentions of the respondent, nor e

particularly, the witten subm ssions and the subm ssions nade on
behalf of the dealer / wit petitioner in the personal hearing
have been considered and all this is captured in the inmpugned
or der. Learned counsel draws the attention of this Court to a
portion of the inpugned order which reads as foll ows:
"' The Revision Petition was Remanded back to

the Assessing Authority, by the Joint Conm ssioner

(ST) Chennai (North) Division in R P.No.2/2019/Cl

dated 11.2.2021 stating that.
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"It is seen that the dealer had contested in
the Hon' ble H gh Court of Madaras the issue of notice
i ssued by the Assistant Conm ssioner (ST) Vallalar
Nagar Assessnent circle to disallow, the claim of
exenption on the turnover representing the sale of
scented chewi ng tobacco under the brand nane Hans
Chap Khaini for the assessnent year 2010-11 vide
notice dated 31.8.2012. The Hon'ble H gh Court in
W P. No. 27582/ 2012 and M P. No. 1/ 2012 dated 03.11.2020
had gi ven order as foll ows:

"It is incunmbent wupon the Petitioner to
submt his explanation with all supporting docunents
and conply with the requirenents as sought in the
I mpugned order by 31.12.2020. The Third Respondent
shall, after affording full opportunity of hearing
duly consider the explanation of the petitioner, deal
with the each of the contentions raised and pass
reasoned orders on nerits and in accordance wth |aw
and comunicate decision taken under witten
acknow edgenent . In the wevent of any decision
entailing adverse civil consequences, it would be
certainly open to the petitioner to inpeach the sane
before the proper forum in the manner recognized by
Law. Though obvious, it is made clear that no opinion
has been expressed by this Court on the correctness
or otherwwse on the nerits of the controversy
involved in the matter”

Hence the Hon'ble High Court had left the
i ssue of taxability of the comodity Hans Chap Khai ni
dealt by the petitioner to be decided by the
Assessing Oficer. In view of the orders of the
Hon' ble H gh Court, the revision petition filed by
the dealer involving the sane issue is renmanded to
the Assessing Authority for fresh consideration and
passi ng necessary orders in accordance with [aw. "

Accordingly another personal hearing notice
vide this office TIN 33291162380/2010-11 dated
17.2.2021 was issued to the deal er which was received
on 17.2.2021 by the dealer.

However, the dealer vide their letter dated
20.2.2021 requested tinme till 15.03.2021 for persona
hearing. Again vide the dealer dated 15.03.2021
request ed tinme till 25. 03. 2021. Furt her on
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25.03. 2021, Thiru.P.Rajavelu, Advocate of H gh Court,
on behalf of Tvl.F.M Sales & Marketing, appeared and
requested to extend the tine for personal hearing
till 30.03.2021

On 30.03.2021 the dealer filed their witten
subm ssion for the year 2010-11, and produced
docunents in support of their claim which was
acknow edged on 30. 03. 2021.

The reply of the dealer was verified with the
followng results.’

7. Learned counsel submts that in the paragraph that
follows the above extract, the contentions of the dealer/wit
petitioner have been exam ned and the reasons have been given.

8. This takes us to the point as to whether principles
|aid down by higher Authorities have been disregarded, but a
careful perusal of the inpugned order reveals that the sane have
been considered and those are captured in the follow ng nmanner in
t he i npugned order:
"The Hon' ble Supreme Court in the case of
Kesarwani Zarda Bhandar Vs.State of UP and others
reported in 19 VST 545 (SC) has hel d that
"the distinction between "manufactured
and "processed” my not in all situations
depending upon the nature of the statute
involved. It nust pass the requisite test, viz.
Whether it is a conpletely newitem Raw materi al
of a manufactured product has to be distinguished
from the manufactured product. Wien a new form
comes into being and in market parlance it is
considered to be a new product, the new form
would be deenmed to be manufactured goods as
di sti ngui shed from processed goods."
Hence raw tobacco when it is cut into snal
pi eces by shearing machine, the resulting tobacco is
called "nice tobacco". The "nice tobacco” is allowed to
dry for few days and then flavouring essence are being
sprinkled on it and this stage this tobacco is known as
' Chewi ng Tobacco'. Then thereafter, nenthol, geru, |ine
and spices, etc, are being honbgeneously mxed with the
sane, either from electric machine or by the manually
operated machine. The itenms get inseparably mxed wth
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the processed tobacco and the resulting tobacco is
called 'Zafrani Zarda' and 'Zafrani patti'. In this way,
the raw tobacco loses its original identity and its
physi cal and chem cal properties are changed. It is a
different commodity in the comrercial world as well as
anongst the consunmers. The quality, cost and |iking
anongst the consunmers vary according to the nmaterial
mxed with it.

In the instant case the commobdity scented khai ni
by brand nanme "Hans Chap Khaini" is having ingredients
such as Tobacco, Linme water, oil, Menthol, M xed spices,
Natural & Artificial flavours with are honobgeneously
manuf actured is not an ordinary chewi ng tobacco. It is
not chewed but to be kept between lips and teeth and
sucked. It is not edible and should not be eaten or
swal lowed. It is in a powder form after severa
manuf acturi ng process. The manufacturer has also paid
excise duty for this product. It is different commodity
on the lines of Zarda, Hans, etc., which are not
exenpted comodity but taxable at 12.5% as held in the
| ater part of the judgnent cited above.'

9. A perusal of the aforesaid portion of the inpugned
order nmakes it clear that the matter turns on facts and Hans
Chap Khaini is only a brand and it is not a product. Wether the
product would qualify as 'Tobacco' is a matter which turns on
facts and in the considered view of this Court, in the |ight of
the aforenentioned extracts in the inpugned order, the reasoned
i mpugned order does consider the principles qua earlier orders
and the sane stand di stingui shed.

10. To be noted, with regard to Tax case order, which has
al ready been alluded to supra, it does not nention about Hans
Chap Khaini and therefore that does not fall for consideration.

11. This takes us to the order of this Court in a wit
petition being order dated 16.12.2010 nmade in WP. No.28080 of
2010, paragraph 5.1 of order of the Hon'ble single Judge is of
rel evance and the sane reads as foll ows:

'5.1. On the other hand, on instructions, it is
the contention of M.R Mahadevan, |earned Additional
Gover nnment Pl eader (Taxes) appeari ng for t he
respondents that on the face of it the decision of the

https://hcservices.ecourts.gov.in/hcservices/



Joint Commissioner is not wvalid in law and the
exenption granted as per the governnent order cannot
be extended to the said comodity viz., Hans Chap
Khai ni Chewi ng Tobacco. He would submt that the Joint
Commi ssi oner has exceeded his limt by even referring
to the various itens |ike Zarda, Sukha, Surki and Khara
Masala as the conmodities produced by mxing tobacco
| eave cuttings wth lime, spices and sone flavoring
agents and that the Departnment has taken steps to file
appeal against the said order.’

12. Learned counsel for wit petitioner fairly submts
that it is not clear as to whether the order of Joint
Commi ssi oner has been assailed. Therefore, these are all matters
which (at best) have to be considered in an appeal. In other
words they do not warrant interference in wit jurisdiction.

13. This takes us to the alternate renedy rule. In the
case on hand, there is no disputation or disagreenent that the
i mpugned order is appeal able. In other words, statutory appea

gqua inpugned order is available to the wit petitioner, which
wi |l be under Section 51 of TNVAT Act.

14. Regarding alternate renmedy rule, the law is well
settled that it is not an absolute rule and it is a discretionary

rul e. Wiile holding it is not an absolute rule i.e., a
di scretionary rule and a self-inposed restraint qua wit
jurisdiction, Hon' ble Suprene Court in a long line of

authorities starting from Dunlop India case [Assistant Collector
of Central Excise, Chandan Nagar, Wst Bengal Vs. Dunlop India
Ltd. and others reported in (1985) 1 SCC 260], Satyawati Tandon
Case [United Bank of India Vs. Satyawati Tondon and others
reported in (2010) 8 SCC 110] and K C. Mathew case [Authorized
Oficer, State Bank of Travancore Vs. Mathew K C. reported in
(2018) 3 SCC 85] has held that the alternate renedy rule has to
be applied with utnost rigour when it conmes to fiscal statutes.
Rel evant paragraph in Dunlop India case is paragraph 3 and
rel evant paragraph in K C Mathew case is paragraph 10, which read
as foll ows:

Paragraph 3 of Dunlop India case

"3 Article 226 is not neant to
short-circuit or circunvent statutory procedures. It
is only where statutory renedies are entirely ill-
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suited to neet the demands of extraordi nary
situations, as for instance where the very vires of
the statute is in question or where private or
public wongs are so inextricably mxed up and the
prevention of public injury and the vindication of
public justice require it that recourse nay be had
to Article 226 of the Constitution. But then the
Court nust have good and sufficient reason to bypass
the alternative renedy provided by statute. Surely
matters involving the revenue where statutory
renedies are available are not such matters. W can
al so take judicial notice of the fact that the vast
majority of the petitions under Article 226 of the
Constitution are filed solely for the purpose of
obtaining interim orders and thereafter prolong the
proceedi ngs by one device or the other. The practice
certainly needs to be strongly discouraged.
(Underlining nmade by this Court to
supply enphasis and
hi ghl i ght)
Par agraph 10 of K. C. Mat hew case

"10. In Satyawati Tondon the H gh Court had
restrai ned further proceedi ngs under Section 13(4) of
the Act. Upon a detailed consideration of the
statutory schene under the SARFAESI Act , t he
avai lability of remedy to the aggrieved under Section
17 before the Tribunal and the appellate remedy under
Section 18 before the Appellate Tribunal, the object
and purpose of the legislation, it was observed that
a wit petition ought not to be entertained in view
of the alternate statutory renmedy avail abl e hol di ng:
(SCC pp. 123 & 128, Paras 43 & 55)

“43. Unfortunately, the H gh Court overl ooked
the settled law that the H gh Court will ordinarily
not entertain a petition under Article 226 of the
Constitution if an effective renedy is available to
the aggrieved person and that this Rule applies with
greater rigour in matters involving recovery of
t axes, cess, fees, other types of public noney and
the dues of banks and other financial institutions.
In our view, while dealing wth the petitions
involving challenge to the action taken for recovery
of the public dues, etc., the H gh Court nust keep in
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mnd that the |egislations enacted by Parlianment and
State Legislatures for recovery of such dues are a
code unto thenselves inasnuch as they not only
contain conprehensive procedure for recovery of the
dues but al so envi sage constitution of quasi-judicial
bodies for redressal of the grievance of any
aggri eved person. Therefore, in all such cases, the
H gh Court mnust insist that before availing renedy
under Article 226 of the Constitution, a person nust
exhaust the renedies available under the relevant
statute.
55.1t is a matter of serious concern that
despite repeated pronouncenent of this Court, the
Hi gh Courts continue to ignore the availability of
statutory renedi es under the DRT Act and the SARFAESI
Act and exercise jurisdiction under Article 226 for
passi ng orders which have serious adverse inpact on
the right of banks and other financial institutions
to recover their dues. We hope and trust that in
future the H gh Courts will exercise their discretion
in such mtters wth greater caution, care and
ci rcunspection.’
(underlining nade by this Court to
supply enphasi s and hi ghlight)

15. To be noted, the aforenentioned paragraph 10 in
K. C. Mat hew s case, Satyawati Tondon principle has been reiterated
and therefore rel evant paragraph in Satyawati Tondon is not being
extracted and reproduced separately.

16. Very recently in Commercial Steel case law [The
Assistant Conmi ssioner of State Tax Appellant(s) and Ohers
Vs.Ms Commercial Steel Limted] being order made by Hon'ble
Suprene Court on 03.09. 2021, Hon' bl e Dr  Dhananjaya Y
Chandrachud speaking for a three nenber Bench of the Hon'ble
Suprene Court, dealt with this Alternate renedy rule and to be
noted ,this is qua an appeal under Section 107 of 'The Central
Goods and Services Tax Act, 2017 (hereinafter 'GCGST Act' for
the sake of brevity and convenience) {to be noted, a fiscal
statute again} relevant paragraphs are paragraphs 11 and 12,
whi ch read as foll ows:

"1l The respondent had a statutory renedy
under section 107. Instead of availing of the
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remedy, the respondent instituted a petition under
Article 226. The existence of an alternate renedy is
not an absolute bar to the maintainability of a wit
petition under Article 226 of the Constitution. But
a wit petition can be entertained in exceptional
ci rcunstances where there 1is: (i) a breach of
f undanent al rights; (i) a violation of t he
principles of natural justice; (iii) an excess of
jurisdiction; or (iv) a challenge to the vires of
the statute or del egated | egislation.

12 In the present case, none of the above
exceptions was established. There was, in fact, no
violation of the principles of natural justice since
a notice was served on the person in charge of the
conveyance. In this backdrop, it was CA 5121/2021 7
not appropriate for the H gh Court to entertain a
wit petition. The assessnent of facts would have to
be carried out by the appellate authority. As a
matter of fact, the H gh Court has while doing this
exercise proceeded on the basis of surm ses.
However, since we are inclined to relegate the
respondent to the pursuit of the alternate statutory
remedy under Section 107, this Court nakes no
observation on the nerits of the case of the
respondent .’

17. A perusal of the aforenentioned paragraphs makes it
clear that the case on hand does not fall wunder any of the
af orenenti oned exceptions. The above is the obtaining position
of law qua alternate renedy rule qua fiscal Statutes. Though
obvious, for the purpose of conpletion of this narrative,
di scussion and dispositive reasoning, this Court deens it
appropriate to nention that exceptions qua alternate remedy rule
have been adunbrated in Wirl pool case |aw [ Wirl pool Corporation
Vs. Registrar of Trade Marks, Munbai and others reported in
(1998) 8 SCC 1] and Harbanslal principle [Harbanslal Sahnia and
another Vs. Indian QI Corpn. Ltd., and others reported in (2003)
2 SCC 107]. Relevant paragraphs in \Whirlpool case is paragraph
15, which reads as foll ows:

"15. Under Article 226 of the Constitution
the High Court, having regard to the facts of the
case, has a discretion to entertain or not to
entertain a wit petition. But the H gh Court has
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| nposed upon itself certain restrictions one of
which is that if an effective and efficaci ous renedy
is available, the Hgh Court would not nornmally
exercise its jurisdiction. But the alternative
renmedy has been consistently held by this Court not
to operate as a bar in at |east three contingencies,
nanely, where the wit petition has been filed for
the enforcenent of any of the Fundanental Rights or
where there has been a violation of the principle of
natural justice or where the order or proceedings
are wholly without jurisdiction or the vires of an
Act is challenged. There is a plethora of case-law
on this point but to cut down this circle of

forensic whirlpool, we wuld rely on sone old
deci si ons of t he evol utionary era of t he
constitutional law as they still hold the field.'

18. This Court deens it appropriate to not to burden this
order with further extracts from Harbanslal case also. Suffice
to say that exceptions to alternate renedy rule are set out i.e.
adunbrated in Whirlpool case (cone to be known and has conme to
stay as 'Wirlpool exceptions' in litigation parlance). Suffice
to say that captioned wit petition does not fall wunder any of
the exceptions adunbrated in Wirl pool case. On the contrary,
in the considered view of this Court, this is a case which has to
be dealt with by Appellate Authority if the wit petitioner /
deal er chooses to prefer an appeal as it turns heavily on facts.

As already alluded to supra, 'Hans Chap Khaini' is a brand nane
and though the witten subm ssion talks about packets, it is
understood that it is effectively sachets. The contents of
sachets have to be necessarily gone into. One of the

af orenenti oned extracts from the inpugned order nmakes it clear
that the respondent in the inpugned order has clearly gone into
the ingredients and has even gone into process and making of

"nice tobacco'. Respondent has gone into and exam ned that
products such as nenthol, geru, line an spices etc., are
honogeneously m xed with the sane either by a electric machine or
by a manually operated nachine. As all these details turn on

facts, it would be appropriate that the Appellate Authority
examnes this if the wit petitioner chooses to file an appeal
and therefore, this Court refrains itself from expressing any
opi nion on these aspects of the matter in this order. This is
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nore so as this Court is relegating the wit petitioner / dealer
to the alternate renedy of an appeal.

19. Captioned wit petition is therefore dism ssed al beit
| eaving a wi ndow open to the wit petitioner / dealer to file an
appeal under Section of 51 of TNVAT Act if the wit petitioner
chooses to do so. If the appeal is entertained subject to
l[imtation and other conditions ingrained therein (conditions
such as pre-deposit), Appellate Authority shall deal with the
appeal on its own nerits and in accordance with |aw uninfluenced
or untrammel ed by any observations that m ght have been nade in
this order.

Captioned wit petition is dismssed albeit preserving

the limted rights of the wit petitioner in the aforesaid
manner . Consequently, connected WWP is disposed of as closed
havi ng becone unnecessary. There shall be no order as costs.

Sd/ -

Assi stant Registrar(CS-111)
/'l True Copy//

Sub Assistant Registrar
gpa

To

The State Tax O ficer,

Val | al ar Nagar Assessnent Circle,

I ntegrated Comercial Taxes O fice Conpl ex,
2nd Fl oor, Survey No. 1275/ 3,

El ephant Gate Bridge Road,

Vepery, Chennai - 600 003.

Copy To:

The Section Oficer,
E. R Section, H gh Court, Madras.
(To Return the Oiginal I|nmpugned order)

+lcc to M. R Senni appan, Advocate, S.R No.52586
+lcc to the Special Governnent Pleader, S. R No.52881

W P. No. 21643 of 2021 &
WWP. No. 2284 of 2021
SVI (CO)
SB( 26/ 10/ 2021)
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