IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATE : 26.08. 2021
CORAM
THE HON BLE MR JUSTI CE S. M SUBRAVANI AM
W P. NO. 18412 OF 2014

l.L. & F.S. Tam | Nadu Power Conpany Limted,

B4, Navin Presidium

Nel son Mani ckam Road,

Am nj ai karai, Chennai 600 029.

Rep. by its Authorised Signatory, P.Sekar ...Petitioner

Vs.

1. Conm ssi oner of Custons (Sea Inports - I|nport),
Cust ons House,
No. 60, Rajaji Salai, Chennai 600 001.

2. The Deputy Conmm ssioner of Custons,
Custons House, No.60, Rajaji Salai,
Chennai 600 001.

3. Deputy Ceneral WManager,
I ndi an Bank, New Del hi,
Mai n Branch, G 41, Connaught G rcus,
New Del hi 110 001.

4. Deputy Ceneral Manager,
Andhra Bank, G ound Fl oor,
6- 3-891 and 892, The Bel vedere,
Raj Bhavan Road, Somgji guda,
Hyder abad 82.

5. Deputy Ceneral Manager,
Oiental Bank of Comrerce,
Large Corporate Branch, G ound Fl oor,
Har sha Bhawan, E-Bl ock, Connaught Pl ace,
New Del hi 110 001.

6. The Branch Head,
The Jammu and Kashmr Bank Ltd.,
G 40 Connaught Pl ace, New Del hi 110 001.

7. Deputy General Manager,
Punjab and Si nd Bank,
Large Corporate Branch,

P- 18/ 90, Connaught Circus,
New Del hi 110 001.
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For Respondents : M. K Ravi, Senior Standi ng Counsel
For Rl and R2

For Respondents M . C. Mbhan
For Ms.King & Patridge for R8

For Respondents : No appearance for RR3 to 7, 9 & 10
ORDER

The wit petitionis filed questioning the legal validity
of the Communication dated 02.07.2014 issued by the second
respondent .

2. The petitioner is a Conpany registered under the
Conmpanies Act and is involved in the business of setting of a
3180 MW coal based Mega Thermal Power Project in Kothattai,
Ariyagoshti and Villianallur Revenue Villages of Chidanbaram
Tal uk, Cuddalore District, with a view to sell power to the
Distribution Licensees in the State of Tam | Nadu and other
regi ons.

3. The learned Senior Counsel appearing on behalf of the
wit petitioner mainly contended that the Conmunication dated
02.07.2014 is directly in violation of the notification issued
by the Governnment of India, Mnistry of Finance on 17th March
2012 under Section 25(1) of the Custonms Act, 1962. The
Notification categorically states that 'In case of inports for a
project for which certificate regarding Mega Power Project
status issued by an officer not below the rank of Joint
Secretary to the Governnent of India in the Mnistry of Power is
provisional, the inporter furnishes a security in the form of a
Fi xed Deposit Receipt from any Scheduled Bank for a term of
thirty six nonths or nore in the name of the President of India
for an anount equal to the duty of custons payable on such
I mports but for this exenption, to the Deputy Conm ssioner of
Custons of Assistant Comm ssioner of Custons, as the case nay
be, at the time of inportation and if the inporter fails to
furnish the final nega power status certificate within a period
of thirty six nonths from the date of inportation, the said
security shall be appropriated towards duty of custons payable
on such inports but for this exenption." In view of the said
Notification, the subsequent inpugned Conmunication issued on
02.07. 2014 during the subsistence of the Notification is invalid
and cannot be enforced at all. Though the i npugned
Communi cation was issued pursuant to the Master G rcular issued
by the Reserve Bank of India on 01.07.2009, the said Master
Circular are issued by the Reserve Bank of India would not have
any inplication with reference to the Governnment of India
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Notification issued governing the affairs of the petitioner
conpany. It is further contended that any transactions of the
petitioner conpany falls prior to the issuance of the inmpugned
Conmuni cation and therefore, the said Comunication is not
enforceable in respect of the transactions of the petitioner
with the Custons Departnent.

4. The | earned Senior Panel Counsel appearing on behalf
of the Custons Departnent nade a subm ssion that the Custons
Departnment is bound by the Master Circular issued by the Reserve
Bank of India regarding acceptance of Bank QGuarantee in
DBOD. No. Di r. BC. 14/ 13. 03. 00/ 2009- 10 dat ed 01. 07. 20009. The
Communi cation dated 02.07.2014 was issued in consonance with the
Master Circular issued by the Reserve Bank of India and
therefore, even if the petitioner is of an opinion that it is
aggrieved from and out of such GCrcular, they have to seek
relief fromthe Reserve Bank of India and certainly not against
t he Custons Departnent.

5. The learned Senior Panel Counsel reiterated that the
petitioners thenselves in their letter has stated that they had
accepted to get Auto Renewal clause duly included in the future
Bank Guarantees. In another letter, the petitioners have stated
that the Auto Renewal clause is acceptable, if the Banks accept
the sanme. Wen the petitioners thenselves accept the Auto
Renewal facility provided by the Banks, pursuant to the Master
Circular issued by the Reserve Bank of India, there is no reason
to consider the relief as such sought for in the present wit
petition.

6. The |earned counsel appearing on behalf of the State
Bank of India nmade it clear that Auto Renewal clause is
avail able to all the custoners and the sane will be extended at
the request of the custonmers concerned. |If any option is
provided to avail the benefit of Auto Renewal clause, then, the
Banks are bound to give the facility of Auto Renewal clause and
therefore, there is no inpedinent as such for the petitioner to
provi de an option for Auto Renewal cl ause.

7. Considering the argunents, the wit petition was filed
in the year 2014 challenging the Conmmunication issued by the
Mnistry of Finance Departnent of Revenue and the said
Communi cation was issued relating to the Bank GGuarantee for
custoners purposes. A provision for Auto Renewal was issued by
the Reserve Bank of India in its Mster GCrcular dated
01.07.2009. Simlarly, the Central Board of Excise and Custons
also issued a Circular dated 30.06.2010 based on the Reserve
Bank of India Master Circular and the GCircular issued by the
Central Board of Excise and Custons, the respondents issued an
I mpugned Commruni cati on dat ed 02. 07. 2014 di recting t he
petitioners to opt for an Auto Renewal clause which becane a
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requi renment as per the Reserve Bank of India for the purpose of
Bank CGuarantee for custoners purposes.

8. It is relevant to take note of the letter sent by the
petitioner on 28.02.2014 to the Deputy Conm ssioner of Custons,
wherein the petitioners have clearly stated as foll ows.

"During the above subm ssion, we had accepted to get
Auto Renewal clause duly included in the future bank
guarantees. W bring to your kind attention that we
are having 19 lenders (various banks & LIC) in our
| ending consortium wth Punjab National Bank, Large
Cor porate Branch New Del hi as | eader of consortium™

9. In another letter dated 18.6.2014, the petitioners
have again stated that if the Banks accepted the Auto Renewal
cl ause, they have no objection for the sane and the said portion
of the letter is extracted hereunder:

"Under the above circunstances, we are currently not
able to fulfil the requirenent of the departnment wth
regard to auto renewal facility. W have taken up the

matter with our banks and will continue to submt the
bank guarantees as stated above and request you to
accept the bank guarantees that till such tine the

sanme auto renewal clause is accepted by the banks."

10. Beyond the above two letters sent by the petitioners,
this Court is of an opinion that Auto Renewal clause is a
facility provided by the Banks and the petitioner could not able
to establish in the event of opting such Auto Renewal clause,
their rights are affected, a wit petition may be entertained if
the petitioner is able to establish a right and such a right is
infringed. In the present case, wundoubtedly at the initia
stage, the Communication was not available and that was not
taken note of, however, during the year 2014, the respondents
I ssued a conmuni cation which is inpugned in the wit petition.

11. The petitioners also in the letter have stated that
they have no objection for opting the Auto Renewal clause.
Beyond all these, by opting an Auto Renewal clause, the rights
of the petitioners are not going to be affected with reference
to the business transactions or agreenents otherw se. The Banks
are acting based on the instructions given by its custoners and
it is only an option provided and the petitioners are having
transactions in the Custons Departnent and this being the
factum the relief as such sought for in the present wit
petition deserves no nerits consideration and therefore, the
petitioner is at liberty to opt for Auto Renewal clause as they
agreed in the letters enabling the authorities to proceed
further in respect of the transactions.
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12. Wth these observations, the Wit Petition stands
di sposed of. No costs.

Sd/ -
Assi stant Registrar (CS-VIII)

/'l True Copy //

Sub Assistant Registrar
Sol

To

1. Conm ssi oner of Custons (Sea Inports - I|nport),
Cust ons House,
No. 60, Rajaji Salai, Chennai 600 001.

2. The Deputy Conm ssioner of Custons,
Custons House, No.60, Rajaji Salai,
Chennai 600 001.

3. Deputy Ceneral WManager,
I ndi an Bank, New Del hi,
Mai n Branch, G 41, Connaught Gircus,
New Del hi 110 001.

4. Deputy Ceneral WManager,
Andhra Bank, G ound Fl oor,
6- 3-891 and 892, The Bel vedere,
Raj Bhavan Road, Sonmgji guda,
Hyder abad 82.

5. Deputy General Manager,
Oiental Bank of Commerce,
Large Corporate Branch, G ound Fl oor,
Har sha Bhawan, E-Bl ock, Connaught Pl ace,
New Del hi 110 001.

6. The Branch Head,
The Jammu and Kashmr Bank Ltd.,
G 40 Connaught Pl ace, New Del hi 110 001.

7. Deputy General Manager,
Punj ab and Si nd Bank,
Large Corporate Branch,

P- 18/ 90, Connaught G rcus,
New Del hi 110 001.
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8. Deputy General Manager
State Bank of |ndi a,
Comer ci al Branch,
The Great Eastern Centre
No. 70, Ground Fl oor, Nehru Pl ace,
New Del hi - 110 0109.

9.1 DBl Bank, |1DBI Tower,
Bandra Kural Conpl ex Road,
OQpposi te NSE Bui |l di ng,
Bandra Kurl a Conpl ex, Bandra East,
Munbai - 400 051.
10. Central Bank of India, Fort Branch,
No. 346, Standard Buil di ng, 1st Fl oor,
D. N. Road, Fort Munbai 400 023.
+1lcc to M. K Krishnanoorthy, Advocate SR No.43233
+lcc to Ms.King & Partridge, Advocate SR No.43191
W P. No. 18412 of 2014

JPL(CO)
RVM 21/ 09/ 2021)
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