IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 01.10. 2021
CORAM
THE HONOURABLE MRS. JUSTI CE PUSHPA SATHYANARAYANA
THE HONOURABLE MR JUg'II\'I:DCE KRI SHNAN RAMASAMY

W A. NO 2474 OF 2021
AND C. M P. NO. 15995 OF 2021

1. P. Mani vasagam
2. G Marut hachal am ... Appel l ants/ Petitioners
Vs.

1. The I nspector Ceneral of Registration,
Ofice of the Inspector General of Registration,
100, Sant honme H gh Road,
Chennai - 600 028.

2. The Sub Regi strar,
Sul ur, Coi nbat ore-641 402.

3. S. Sel | pandi
Sub Registrar,
Sul ur, Coi nbat ore-641 402.

4. Sar anya S. Kumar
5. A. Dur ai sany .. . Respondent s/ Respondent s

Prayer : Wit Appeal filed under Cause 15 of Letters Patent
agai nst the order dated 25.06.2021 passed in WP.No.11651 of
2021.

Prayer in WP. 11651 of 2021 : Wit Petition filed under Article
226 of the Constitution of India seeking a Wit of Mndanus
directing the the First Respondent to instruct the Second
Respondent not to register any kind of docunent in respect of

https://hcservices.ecourts.gov.in/hcservices/



the properties which are subject matter of the O S. No.280 of

2021, on the file the 11l Additional Subordinate Judge,
Coi nmbat ore.
For Appellants : M . K. Venkat esan
For Respondents : M . C. Jayapr akash
1 &2 State CGovernnent Counsel

JUDGMENT
(Judgnment was del ivered by Pushpa Sat hyanarayana, J.)

The wunsuccessful wit petitioners are the appellants
| aying challenge to the order of the wit Court dated 25.06.2021
passed in WHP.No. 11651 of 2021, wherein and whereby, the
direction sought for to the first respondent to instruct the
second respondent not to register any kind of docunent in
respect of the properties which are subject matter of O S. No. 280
of 2021 on the file of the 11l Additional Subordinate Judge,
Coi nbat ore, was negati ved.

2. The case of the appellants is that they fornmed a
partnership firm along with the fourth respondent and commenced
busi ness on 03.02.2015. In the course of their business, when
they wanted to develop a property as a layout, which was owned
by the fifth respondent, after advancing huge suns of nobney to
him they also inducted him in the partnership firm Alleging
that the fourth and fifth respondents have not accounted the
advances received for the sale of the plots, the appellants
instituted a suit in O S No.280 of 2021 on the file of the III
Addi ti onal Subordi nate Court, Coinbatore, seeking a direction to
the third defendant therein, who is the fourth respondent
herein, to dissolve the partnership business carried on in the
nane and style of Sai.Saranya Devel opers and Pronoters for the
suit property and to grant permanent injunction restraining the

third defendant from entertaining, regi stering, creating
encunberance over the suit properties. In spite of the sane, the
fourth respondent herein, the third defendant, has been

receiving sale consideration from the prospective buyers, which
forced the appellants to serve a notice on the first respondent
herein marking copy to the second respondent and other private
respondents seeking, inter alia, to cancel the sale deed
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executed by the fourth respondent. The alleged inaction on the
part of the official respondents culmnated into the filing of
the wit petition seeking the above said relief and the
dism ssal of the sane led to the present appeal.

3. Heard the |earned counsel appearing on behalf of the
appellants and the learned State Governnent Counsel and perused
the materials placed before this Court. In view of the order
that we propose to pass, no notice is ordered to the private
respondents.

4. Admttedly, there is a dispute anong the partners in
the partnership firm The grounds raised by the |earned counse
for the appellants also nmake it anply clear that they are al
matter for trial and the wit Court exercising the jurisdiction
under Article 226 of the Constitution cannot issue the
directions, as sought for by the wit petitioners - the
appellants herein, to resolve such disputes in the partnership
firm The appellants cannot invoke the wit jurisdiction, nerely
adding the statutory authorities as parties and seeking a
direction to them not to discharge their statutory duties,
W t hout taking recourse to the appropriate renedy under the Code
of CGvil Procedure, which the appellant had rightly taken by
filing the suit in O S No.280 of 2021, as indicated in the
narration of facts.

5. It is for the registering authorities to follow the
| aw governing the subject such as Registration Act and rules
made thereon, including the amendnents made from tine to tine
and also the guidelines and circulars of the Departnent, which
are in tune with the Statute and for any failure, they have to
subj ect thenselves for appropriate action by the Departnent, so
al so the statutory authorities.

6. This Court remniscences of the ordinary rule in
contract jurisprudence “Caveat enptor"”. Applying the said maxi m
it is unequivocably clear that it is the bounden duty of the
purchaser to make all such necessary enquiries and to ascertain
all the facts relating to the property to be purchased prior to
commtting in any manner. O -course, the fourth respondent is
liable for her acts and deeds, if she breaches the terns of the
partnership deed, but the appellants cannot invoke the wit
jurisdiction to prevent her action.
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7. Caveat enptor qui ignorare non debuit quod jus alienum
emt. A maxim neaning “let a purchaser beware; who ought not to
be ignorant that he is purchasing the rights of another”. As the
maxim applies to the title to the land which is sold, the
purchaser is generally bound to view the land and to enquire
after and inspect the title deeds and is at peril if he does not
do so.

8. The learned State Governnent Counsel relied on the
judgnment of a Coordinate Bench in N Ramayee V. Sub-Registrar,
Regi stration Departnent, 2020 (6) CTC 697, wherein, the Division
Bench was tasked to settle the two directly contradictory views
of this Court expressed in N.Raju V. District Registrar, Trichy
and another [WP.(MD)No.24429 of 2018, dated 07.03.2019] and
Venkat amma V. Sub- Regi strar, Hosur and another [WP.No.33601 of
2019, dated 02.12.2019]. Wiile answering the reference, our Co-
ordi nate Bench made the foll ow ng observations :

"45.[37] Accordingly, we answer the reference as foll ows:

If an agreenent for sale is registered in respect of
I nmovabl e property, the same will not be a bar for the owner of
the property to effect subsequent transfers in respect of the
sane property. The Registrar has no right to refuse to register
the docunent, except the docunents relating to immvable
properties nentioned in Section 22-A of the Tam | Nadu Act and
as contenpl ated under Rule 162 of the Registration Rules.

46.[38] It is also brought to our notice about the new
circular in No. 24011/C1/2020 dated 08.10.2020. It is the
contention of the learned Additional Advocate General that the
Regi strar has power to regulate the registration in order to
prevent fraud and hence, the Registrar is having powers under
the Registration Act to regulate the registration and the right
to refuse the docunent and that such power is available under
Section 71 of the Registration Act. Such contention is not
acceptable for the sinple reason that the circular bars transfer
of property on the ground that when a |lease is already executed
in respect of the property, wthout expiry of the |ease,
transfer cannot be permtted or wthout consent of |essee no
registration is permssible. Further, insisting a no objection
from nortgagee before registration is also against the very
substantive provision of law. If any property is sold wth
existing nortgage, the transferee steps into the shoes of
nortgagor. He has the right to redeem the property by paying the
nortgage noney. Therefore in the nane of regulating the
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registration, any circular which is in the nature of violating
t he substantive provision of |law, which deals with the transfer
of property, then such circular cannot stand in the eye of |aw

If the contention of |earned Advocate GCeneral that w thout
seeki ng declaration and cancellation of the agreenent of sale

subsequent agreenent or transaction cannot be registered, is
accepted then such restriction, in fact, infringes the very
Constitutional right of the citizen provided under Article 300 A
of the Constitution.

47.[39] W are of the view that except as provided in the
Regi stration Act and any other statute, the Registrar has no
power to refuse to register a docunent. Though the object of the
Act is to prevent fraud, such occasion arises only where sone
private properties are notified under the Tam | Nadu Private
Forest Act. In such case, sale of such property wthout
perm ssion of the Collector of the District is void. Only when
such notification is available in respect of any property, the
Regi strar can verify whether the sanction of the Collector is
obtained or not. Simlarly, whenever properties have been
declared as forest land or elephant corridor, etc., and the
notification is available with the Registrar, based on the above
notification he can exercise power. Except the above, the
Regi strar has no power to refuse to register the docunent.

48.[40] As already indicated, the purpose of registration
is only to give a public notice. It is for the buyer or
subsequent transferee to nmke reasonable enquiry. Doctrine of
caveat enptor will also apply to every transfer. It is for them
to verify the title of the property by nmaking reasonable
enquiry. At any event, subsequent transfer wll always be
subject to the rights already created. Therefore, it cannot be
said that nerely because agreenent for sale is registered
W t hout obtaining decree of declaration that such agreenent is
voi d, subsequent transfer is prohibited and cannot be
registered. W hold that as discussed in our judgenent,
Registrar has no right to refuse to register the subsequent
docunent on the basis that agreenent of sale was already
registered in respect of same property. Accordingly, the
reference is answered. Post the wit petition in WP.No.674 of
2020 before the | earned single judge for disposal."”

9. In such view of the matter, we are of the view that

the wit Court rightly directed the appellants to approach the
Civil Court for appropriate relief refusing to grant the relief
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sought for by the appellants/wit petitioners stating that they
cannot maintain a wit petition.

10. In the result, we do not find any nerit in the appeal
and this wit appeal is, accordingly, dismssed as devoid of
merit, wupholding the order inpugned. No costs. Consequently,
connected m scel | aneous petition is closed.

Sd/ -
Assi stant Registrar (CS-VI)

[l True Copy //

Sub Assistant Registrar
a9

To

1. The I nspector Ceneral of Registration,
Ofice of the Inspector General of Registration,
100, Sant hone Hi gh Road,
Chennai - 600 028.

2. The Sub Registrar,
Sul ur, Coi nbat ore-641 402.

+1cc to M. K Venkat esan, Advocate SR No.51396
+1cc to the Governnent Pl eader SR No. 51558
W A. No. 2474 of 2021

GSM CO)
RVM 25/ 10/ 2021)
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