IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 22.09. 2021
CORAM
THE HON BLE MR JUSTI CE C. SARAVANAN
VRI T PETI TI ON NGS. 20217 & 20220 OF 2021
AND
WM P. NCS. 21473 & 21475 OF 2021

(Through Vi deo Conferenci ng)

U. K. Si ddu Reddy ...Petitioner in WP. No. 20217 of 2021
P. Nai nanmal ai ...Petitioner in WP. No. 20220 of 2021
Vs.

1. The Governnent of Tam | Nadu
Rep. By its Principal Secretary and Conm ssioner of
Treasuri es and Account,
Integrated O fice Conplex for Finance Departnent,
Vet eri nary Hospital Conplex, Nandanam
Anna Sal ai, Chennai - 35.

2. The District Treasury Oficer,
QO o. District Treasury,
Erode District.

3. The Assistant Treasury Oficer,
Sub- Treasury O fi ce,
Ant hi yur, Erode D strict. ... Respondents in both WPs

W P. No. 20217 of 2021 : Wit Petition filed under Article 226 of
the Constitution of India, to issue a wit of Certiorarified
Mandamus, to call for the records of the 3rd Respondent in
Na. Ka. No. Ni | / 2021/ A1 dated 05.05.2021 and quash the sane as
il1legal and arbitrary and directing the respondents to revised
the petitioner pension on the basis of the mninum pension as
per the 2(iv) of GO M.No.235, Finance Departnent, dated
01. 06. 2009.
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W P. No. 20220 of 2021: Wit Petition filed under Article 226 of
the Constitution of India, to issue a wit of Certiorarified
Mandamus, to call for the records of the 3rd Respondent in
Na. Ka. No. Ni | / 2021/ A1 dated 05.05.2021 and quash the sane as
illegal and arbitrary and directing the respondents to revised
the petitioner pension on the basis of the mninum pension as
per the 2(iv) of GO M.No.235, Finance Departnent, dated

01. 06. 2009.
For Petitioner : M . K Jayar aman
(in both wit petitions)
For Respondents : M . LSM Hasan Fi zal

Gover nnent Advocate for RlL to R3
COMMON ORDER

The inpugned order dated 05.05.2021 seeks to recover a
sum of Rs.2,28,706/- for a period of 30 nonths at the rate of

Rs.7,600/-. It proceeds on the assunption that the basic pension
of the Petitioners was wongly fixed at Rs.10,650/- instead of
Rs. 9, 575/ -, as a result of which between 01.01.2006 to

31.12.2015, the Petitioners ended getting hi gher pension.

2. Appearing on behalf of the Petitioners, the |earned
counsel appearing for the Petitioners submt that the denand
confirmed in the inpugned order is contrary to the principles of
natural justice and inasnuch as not only the Petitioners have
retired from services but also it has been passed wthout
I ssuing any show cause notice to the Petitioners.

3. The Ilearned counsel for the Petitioners further
submts that the inpugned recovery proceedings re-fixing and
down scaling of the pension of the Petitioners from Rs. 27, 380/ -
to Rs.25,640/- 1is contrary to the decision of the Hon'ble
Suprenme Court in State of Punjab and O hers Vs. Rafiq Masih
(Wiite Washer) and Others, (2015) 4 SCC 334, and therefore the
| mpugned recovery cannot be sustained. Attention was drawn to
paragraph 18 fromthe said decision which reads as under: -

"*18. It is not possible to postul ate
al | situations of hardship which would
govern enployees on the issue of recovery,
where paynments have m stakenly been made by
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t he enpl oyer, in excess of their
entitlenent. Be that as it nay, based on the
decisions referred to herein above, we my,

as a r eady ref erence, sunmari se t he
following few situations, wherein recoveries
by the enployers, would be inpermssible in
| aw: -

(i) Recovery from the enpl oyees belonging to
Class Ill and Class IV service (or Goup C
and G oup D service).

(ii) Recovery fromthe retired enpl oyees, or
the enployees who are due to retire within
one year, of the order of recovery.

(iii1) Recovery from the enployees, when the
excess paynent has been nmade for a period in
excess of five years, before the order of
recovery is issued.

(iv) Recovery in cases where an enpl oyee has
wrongfully been required to discharge duties
of a higher post, and has been paid
accordingly, even though he should have
rightfully been required to work against an
I nferior post."'

(v) In any other case, where the court
arrives at the conclusion, that recovery if
made from the enployee, would be iniquitous
or harsh or arbitrary to such an extent, as
woul d far outweigh the equitable bal ance of
the enployer's right to recover.'

4. Appearing on behalf of the Respondents, the

| ear ned

Gover nnment Advocate submts that the Petitioners were working as
a P.T. Master and therefore the decision of the Hon' ble Suprene
Court in State of Punjab and Ohers Vs. Rafiq Masih (Wite
Washer) and O hers will not apply as the petitioners as they are
neither a Cass Ill nor Cass IV enployees of the Governnent.
It is further submtted that the benefit of G O M. No. 216,

Finance (Pay Cell) Departnment dated 22.03.1993 was

wrongl y

extended to the Petitioners as a result of which,
Petitioners ended getting higher pension anount during
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aforesaid period at Rs.27,380/- p.m instead of Rs.25,640/- p.m
with effect fromO01.01.2006 to 31.12.2015.

5. Perused the inpugned order and heard the argunents of
the learned counsel for the petitioner and the respondents and
al so considered the decision of the Hon'ble Supreme Court in
Wit e Washer case.

6. The inpugned recovery proceedi ngs seeking to recover
a sumof Rs.2,28,706/- is admttedly without issue of any notice
to the Petitioners. The Petitioners have retired as the Physical
Educati on Teacher way back in 1994 and 1996. Therefore, the
recovery wthout a roper show cause notice cannot be
countenanced. To that extent, the inpugned order seeking to
recover a sum of Rs.2,28,706/- from each of stands quashed.
However whether the Petitioners are entitled to higher pension
anount as per the reasons contained in the inpugned order has to
be determ ned by the Respondents after a proper adjudication is
made on the sane.

7. Considering the above facts and circunstances of the
case, this Court is of the view that the inpugned order which
stands quashed by this order shall be treated as a show cause
notice issued to the petitioners on 05.05.2021 for re-fixation
of pension prospectively. The Petitioners nmay give a reply to
the same to the Respondents within a period of 30 dates fromthe
date of receipt of a copy of this order. The Respondents shal
pass appropriate orders on nerits and in accordance with |aw and
prevailing guidelines. In case, the Petitioners' pension have
been wongly fixed, the Respondents are entitled to recover the
anount paid in excess from the pension that is payable from
June, 2021.

8. This Wit Petition is accordingly disposed with the
above observati ons. No cost. Consequent |y, connect ed
M scel | aneous Petitions are cl osed.

Sd/ -
Assi stant Registrar (CS-111)

/'l True Copy //
Sub Assistant Registrar
rrg
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To

1. The Principal Secretary and Conm ssioner of
Treasuries and Account,
The Governnent of Tami| Nadu
Integrated O fice Conplex for Finance Departnent,
Vet eri nary Hospital Conplex, Nandanam
Anna Sal ai, Chennai - 35.

2. The District Treasury Oficer,
Q' o. District Treasury,
Erode District.
3. The Assistant Treasury Oficer,
Sub- Treasury O fi ce,
Ant hi yur, Erode D strict.
+2ccs to M s. K. Jayaraman, Advocate SR No.49393, 49394
+1lcc to the Governnent Pl eader SR No.49015
W P. Nos. 20217 & 20220 of 2021

AK( CO)
RVM 22/ 10/ 2021)
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