IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATE : 01.10. 2021
CORAM
THE HONOURABLE MR. JUSTI CE K. KALYANASUNDARAM
THE HONOURABLE I\/RA\I;I BSTI CE V. SI VAGNANAM

W P. NO. 20675 OF 2021
AND WM P. NO. 21945 OF 2021

1. Ms. Sheel a
2. Ms. Sunmat hi ...Petitioners
_VS_

1. The District Collector,
Ti ruppat hur District,
Ti ruppat hur .

2. The Tahsi | dhar,
Ti ruppat hur Tal uk,
Ti ruppat hur District.

3. The Muni ci pal Conm ssi oner,
Jol arpettai Municipality,
Ti ruppat hur District.

4. The Town Pl anni ng | nspector,
Jol arpettai Municipality,

Ti ruppat hur District. ... Respondent s
PRAYER : Wit Petition filed wunder Article 226 of the
Constitution of India to issue a Wit of Certiorari, to call for
t he records of t he third respondent herein in
Na. Ka. No. 100/ 2021/ F1 dated 06.09. 2021 and quash the sane.

For petitioners : M. S. V. Kart hi keyan
For respondents : Ms. Aki | a Raj endran,

Gover nnent Advocat e.

ORDER
(Order of the Court was made by K. KALYANASUNDARAM J.,)

This Wit Petition has been filed for issuance of a Wit

of Certiorari, to quash the order of the third respondent dated
06. 09. 2021 nade in Na. Ka. No. 100/ 2021/ F1.
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2. The case of the petitioners is that the land in Survey
No. 63/ 14 is in possession and occupation of their famly for
about 40 years. The land in question was classified as “nathant
and hundreds of houses were constructed over therein. It is also
stated that patta was issued to nost of the occupants in the
area. The petitioners are in possession of about 2.47 cents and
t hey have constructed RCC roof house, to an extent of 420 square
feet on the said |and. The house was assessed for property tax
and they have also been provided with electricity service
connection. The petitioners' nother Vanitha had availed |oan
from Tiruppthur Taluk Rural Co-op Housing Society Ltd., by
pledging this property. The further case of the petitioners is
that, on 16.06.2021, the third respondent cane to their house
wth a machinery to denolish their house. Then only they are
aware that in pursuance of the order passed in WP.No. 6474 of

2021 dated 12.03.2021, the 3rd respondent tried to denolish their
house.

3. M. S V. Kart hi keyan, the learned counsel for t he
petitioners would state that originally, the land in dispute was
classified as “nathant, subsequently, it has been shown as the
property belongs to the nunicipality.

4.1t is the subm ssion of the | earned Governnent Advocate

appearing for the respondents that the 3rd respondent issued show
cause notice dated 20.04.2021, directing the petitioners to
renove the encroachnment in the area. Questioning the same, the
petitioners have instituted a suit in O S No.175 of 2021 before
the |earned Subordinate Judge, Tiruppathur for declaration of
their title and when the suit was pending, the 3rd respondent
has issued the inpugned order dated 06.09.2021, directing the
Revenue Inspector to renove the encroachnent. According to the
| earned Governnent Advocate, the respondent Minicipality can
renove the encroachnent by follow ng the due process of |aw

5. The learned counsel for the petitioners by placing
reliance on the decision of the Hon'ble Full Bench in the case
of Ramaraju Vs. The State of Tam | Nadu reported in 2005 (2) CIC
741 urged that the nunicipality has power to renove the
encroachnent in the street and road which are maintained by the
muni ci pality and in respect of other area, even if the |and
belongs to the nunicipality, it has no power to renove the
encroachnent. It is therefore obvious that recourse can be had
to the provisions contained in the Tam | Nadu Public Prem ses
(Eviction of Unauthorised GCccupants) Act, 1975 (hereinafter
referred to “The Public Prem ses Act”). But in the case on hand,
the respondents wthout even nentioning the provisions of the
above act, had directed the ©petitioners to renove the
encroachnent.
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6. The I|earned Governnent Advocate appearing for the
respondents submitted that before passing the inpugned order,
the 3rd respondent has issued show cause notices on 20.04.2021
and 11.08.2021 and after providing opportunity to the
petitioners, passed the inpugned order. The land in question
belongs to Jolarpettai Minicipality and the petitioners are
encroachers. That apart, these proceedings were initiated
pursuant to the order passed in WP.No.6474 of 2021 dated
12.03.2021. It is further argued by the I|earned Governnent
Advocate that the jurisdiction of the GCvil Court has been
barred under Section 15 of the Code of Civil Procedure and hence
the suit filed by the petitioners before the |earned Subordinate
Judge, Tiruppathur, is not maintainable.

7.Heard the rival subm ssions of the | earned counsel s and
perused the materials on record.

8.1n the case on hand, the petitioners would claimthat
they are in possession of the |land neasuring an extent of 2.47
cents in Survey No.63/14 for about 40 years and al so constructed
a house. Though it is stated that the land was classified as
“nat hanf, no docunent has been produced to substantiate the

sane. It is the specific case of the 3rd respondent that the |and
bel ongs to the respondent Minicipality and the petitioners are
t he encroachers.

9. Perusal of the inpugned order shows that the 3rd
Respondent has not nentioned any provision under which the
I npugned order is passed. The Full Bench of this Court in the
judgnent referred above, has categorically held as foll ows: -

“27.Next cones the question relating to

removal of encroachnments on |ands which do not

form part of the road or roadside land or street

mar gi ns. So far as the Minicipalities are

concerned, apart fromthe streets and roads which

vest in the nmunicipality, there may be certain

other lands which are not part of the road or

street, but which vest in the nunicipality. 1In

respect of such Iland encroached wupon by an

encroacher, it is obvious that the municipality

is required to follow the provisions contained in

Public Prem ses Eviction Act or other appropriate

law to recover possession from the person in

possession in accordance with |aw. However, the

municipality is not expected to take the law into

its own hand and forcibly evict the trespasser by

m sconstruing the observation made in the order

of the Division Bench. Rule of lawis required to

be followed. The definition clause under Section

2(e)(ii) of the Taml Nadu Public Prem ses
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(Eviction of Unauthorised OCccupants) Act, 1975
takes within its sweep any land or building
belonging to the Minicipality. It is therefore
obvi ous that recourse can be had to the
provi sions contained in the aforesaid Act. Were,
however, there is bona fide and serious dispute
to the entitlenent, of the nunicipality, the
summary procedure contenplated under the Taml
Nadu Public Prem ses (Eviction of Unauthorised
Cccupants) Act, 1975 may not be applicable and
the nunicipality would be required to recover
possession through a Gvil Courts.

38.1t is of course true that in the two
counter affidavits, the municipalities have taken
the stand, quite expectedly and understandably,
that they have no intention to take any step for
removal of any encroachnent fromthe road or road
margins wthout following the due procedure of
|aw and they do not have the intention to take
steps for eviction of any person from any |and
not belonging to the nunicipalities. However,
since the news item appearing in the News Papers
gi ves t he I npressi on as if Raj apal ayam
Muni ci pality intended to renove all encroachnents
pursuant to the order passed by the Hi gh Courts
in WP.No. 689 of 2005 and since certain
m sconceptions have arisen as if the D vision
Bench has given a blanket direction for renoval
of encr oachnent even wthout followng due
process of law, the matter is required to be
clarified in the foll owm ng manner
(1) If the encroachnent is on road or road
mar gi ns, vested in Municipalities, the renoval if
any is to be effected only after followi ng the
procedure contenplated in Chapter | X of the Tam |
Nadu District Muni ci palities  Act and nore
particularly the provisions contained in Section
182 and Section 183(6) Before taking action under
Section 182 of the District Minicipalities Act,
notice in witing giving atleast two weeks tine
should be served and, if the person avoids to
receive the notice, such notice can be effected
by affixure. However, notice by any other neans,
such as through public announcenent or beating of
druns or by general notice in newspapers, may not
be sufficient.
(2) The decision in WP.No. 689 of 2005 cannot be
construed as having abrogated the statutory power
of the Council under Sections 182 and 183. The
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Council may grant licence to put up verandas,
bal coni es, sunshades, weat her-franes and the
like. Simlarly, the Council has power to |ease
road sides and street margins for occupation on
such ternms and conditions and for such period as
the Council rmay fix. However, such power under
Section 183(1) and 183(3) should be exercised
keeping in view the provisions contained in
Section 183(4) and no such |icence under Section
183(1) or Ilease under Section 183(3)should be
granted if the projection, construction or
occupation is likely to be injurious to health or
cause public I nconveni ence or ot herw se
materially interfere wwth the use of the road as
such. Any projection or construction put up under
Section 183(1)or (2) can be renoved on expiry of
the licence or the lease, as the case my be.
Conpensation is required to be paid in mtters
comng within the scope of 182(2).

(3) Paynent of property tax, provisions of water
connection or electricity by thensel ves cannot be
construed as conferring any independent right, if
t he encroachnent is otherw se unauthori sed.

(4) The above directions and observations are
also applicable to encroachnment in respect of
r oad or r oad mar gi ns com ng W thin t he
jurisdiction of Minicipal Corporations or Town
and Village Panchayats, in which event, necessary
action can be taken by the concerned authorities
by followwng the relevant provisions of |[|aw
applicable to such Corporations or Panchayats.

(5) To the extent the National H ghways Act, 1956
and the Control of National H ghways (Land and
Traffic) Act, 2002 are applicable, action can be
taken only by follow ng the procedure prescribed
under such statutes. Simlarly the provisions of
the Tam | Nadu H ghways Act, 2001, are applicable
to the Roads com ng under the State Act.

(6) If the encroachnent is on the |and bel onging
to the Local Authorities, but such land is not
part of the road or road nmargin or roadside |and,
eviction <can be effected by following the
procedure contenplated in law, nanely, either by
taking recourse to the Tam | Nadu Public Prem ses
(Eviction of Unauthorised Cccupants) Act, 1975 or
any other |aw applicable or otherw se by taking
recourse to Cvil Courts and not by use of
uni | ateral force.

(7) So far as the encroachnent on the I|and
belonging to the Governnent is concerned, action
for eviction if any can be taken only by the
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appropriate authority and by followng the
procedure contenplated under the Tam | Nadu Land
Encr oachment Act, 1905.

(8) The directions issued in WP.No. 689 of 2005
are applicable to renoval of encroachnments on
roads and road nmargins and not other |[|ands
bel onging to the Local Authorities or the State.
The said decision should not be construed as
giving a licence to the Local Authorities to
cancel the existing license or |ease or to renove
t he encroachnents w thout follow ng the procedure
contenpl at ed under the | aw

(9) If any Gvil Courts decree or interim order
is holding the field, obviously, no action can be

taken, unless and until such a decree or interim
order is set aside or vacated in a nmanner known
to law.”

10. Wiile considering the powers of the respondent
Municipality to renove the encroachnments on the |and belongs to
the local authority, the Hon'ble Full Bench has held that they
have to take recourse to the Public Prem ses Act. |ndisputably,
in the instant case, the respondents have not followed the
procedure cont enpl at ed under t he Publ i c Prem ses Act .
Therefore, the order dated 06.09.2021 in Na.Ka.No.100/2021/F1
passed by the 3rd respondent is set aside. The respondents are at
liberty to renove the encroachnments by follow ng the due process
of | aw.

11.In the result, this wit petition stands allowed. No
costs. Consequently connected m scel | aneous petition is closed.

Sd/ -
Assi stant Regi strar

/'l True Copy //

Sub Assistant Registrar
Jer/ ham

To

1. The District Collector,
Ti ruppat hur District,
Ti ruppat hur

2. The Tahsi |l dhar,

Ti ruppat hur Tal uk,
Ti ruppat hur District.
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3. The Muni ci pal Conm ssi oner,
Jol arpettai Municipality,
Ti ruppat hur District.
4. The Town Pl anni ng | nspector,
Jol arpettai Municipality,
Ti ruppat hur District.
+lcc to Ms.S. V. Kart hi keyan, Advocate SR No.51324
+1lcc to the Governnent Pl eader SR No. 52011

W P. No. 20675 of 2021
and WM P. No. 21945 of 2021

KSM CO)
RVM 02/ 11/ 2021)
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