IN THE H GH COURT OF JUDI CATURE AT NMADRAS
DATED : 12.07.2021
CORAM
THE HONOURABLE DR. JUSTI CE ANl TA SUVANTH
W P. No. 17407 of 2020
M s. Bi esse Manufacturing Co. P. Ltd.,
Rep. by its Director : K V.Prasanth
Survey No. 28/1, and 28/ 2,
Nagarur Village, Huskur Road,
Dasanpura Hobl i,
Bengal uru — 562 123. ...Petitioner
Vs

The Assistant Comm ssioner of Custons (Refunds-11),

Ofice of the Comm ssi oner of Custons, Chennai-I|I,
Cust om House, 60, Rajaji Salai,

Chennai - 600 001. ... Respondent
Prayer : Wit Petition filed wunder Article 226 of the
Constitution of India praying to Wit of certiorarified
mandanmus, to call for the records relating to the inpugned

proceedi ngs passed by the respondent in R No.SR-203/2019-
REFUNDS- 11 dated 6.8.2019 and to quash the sanme as unsustai nabl e
and contrary to settled |aw that filing of refund claimin
wong forum itself will not hit limtation and further direct
the respondent to process the refund application and grant
refund of SAD paid on inports.

For Petitioner : M .M A. Mudi mannan
For Respondent : M . Umesh Rao
Seni or St andi ng Counsel
ORDER
Heard M. M A Midi mannan, | ear ned counsel for t he

petitioner and M. Unesh Rao, |earned Senior Standing Counsel for
t he respondent.

2. The petitioner is an inporter and had inported certain
consignments through the Inland Container Depot (I1CD at
Bangal ore as well as through Chennai Custons during the period
Cct ober 2015 to Septenber 2016. Custons duty along with Special
Additional Duty (SAD) was remtted. The petitioner thereafter
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sought refund of the SAD under two refund applications dated
26.10.2016 and 04.01. 2017.

3. The authorities at Bangalore allowed the refund in
respect of the inports through I1CD Bangalore while rejecting the
clainms in respect of the inports through Chennai Custons.

4. The Comm ssi oner (Appeal s) passed orders dat ed
02.11.2018 confirmng the rejection on nerits, however, stating
that the petitioner may well approach the Custons authorities in
Chennai in respect of the refunds for the inports effected
t hrough Chennai Custons. He categorically states that there is
no time limt for filing of such refund application citing the
decision of the Delhi Hgh Court in the <case of Sun
Pharmaceuticals Industries Ltd (WP(CGivil)No.7120 of 2001, dated
22.08.2016). This position has al so been accepted by the Central
Board of Indirect Taxes and Custonms (Board) vide GCircular
beari ng No.1063/2/2018- CX dated 16.02.2018.

5. Pursuant to the orders of the Conm ssioner (Appeals),
the petitioner filed refund application on 14.05.2019, which has
come to be rejected vide inpugned order dated 06.08.2019 solely
on the ground that the clains are tine barred. I n
rejecting the clains, reference is nmde to Notification
No. 102/ 2007 dated 14. 09. 2007.

6. The rejection of the clainms on the ground of limtation
is clearly unacceptable for the reasons that the
Comm ssi oner (Appeals) has set out the correct position of |aw
in this regard. The Delhi Hgh Court in the case of Sun
Pharmaceuticals (supra) has held that there wuld be no
limtation applicable for the filing of refund applications and
the 2018 circular issued by the Board also supports this
posi tion.

7. This position has al so been reiterated subsequently and
in the case of Sony India Pvt. Ltd. v. The Conm ssioner of
Custonms, New Delhi (CUSAA 3/2014 & C M No.829/2014), another
Di vi sion Bench of the Del hi H gh Court states:

"17. Pl ainly, t her ef ore, Secti on 27 was
understood as not applying to SAD cases, even though
it was in the statute book for many years. Yet, wth
the introduction of the ~circular and then the
notification (No.93), the Custons authorities started
insisting that such Iimtation period which was
prescri bed W th ef f ect from 01. 08. 2008 (by
notification) becane applicable. There is a body of
| aw that essential |egislative policy aspects (period
of limtation being one such aspect) cannot be
formul ated or prescribed by subordinate |egislation.
Khenka and Co. (Agencies) Private Ltd. v. State of
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Maharashtra, (1975) 35 STC 571 and ot her decisions are
authority on the question that in matters which deal
with substantive rights, such as inposition of
penalties and other provisions that adversely affect
statutory rights, the parent enactnment nust clearly
i npose such obligations; subordinate |egislation or
rules cannot prevail or be nade, in such cases. The
i mposition of a period of |imtation for the first
tinme, wi t hout statutory amendnent , t hr ough a
notification, therefore could not prevail.'

8. Moreover, the orders of the Conmm ssioner dated
02.11. 2018 have attained finality, the Revenue acceding to the
position of |aw stated and applied therein. The inpugned orders
rejecting the refund applications on the bar of limtation fail,
and are set aside. The matter is restored to the file of the
respondent for consideration on nerits and shall be disposed,
after hearing the petitioner, within a period of eight (8) weeks
from t oday.

9. This wit petition is allowed in the above terns. No

costs.
Sd/ -
Assi stant Registrar (CS-1X)
/'l True Copy //
Sub Assi stant Registrar
VS
To

The Assi stant Commi ssioner of Custons (Refunds-11),
O fice of the Conm ssioner of Custons, Chennai-II,
Cust om House, 60, Rajaji Salai,

Chennai - 600 001.

+lcc to M. K Jayachandran, Advocate SR No. 32838

+1cc to M. K Uresh Rao, Advocate SR No. 32492
W P. No. 17407 of 2020

NM ( CO)
RVM 24/ 09/ 2021)
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