IN THE H GH COURT OF JUDI CATURE AT NMADRAS
DATED : 28.07.2021
CORAM
THE HONOURABLE MR, JUSTI CE S. M SUBRAMANI AM

W P. No. 23720 of 2014

Ms. Indian Potash Limted

Anbal Buil dings, Il Floor

No. 727 Anna Sal ai

Chennai 600 006

Rep. by its Power of Attorney Agent

S. Mthra Srikanth

S/o. K R Shannmugam

Ms. Express O earing Agency

No. 3, Jaffar Syrang Road, Chennai 600 001. ... Petitioner
Vs.

1. Chennai Port Trust,
Rep. by its Chairman, Chennai 600 001.

2. The Traffic Mnager,
Chennai Port Trust, Chennai 600 001.

3. The Comm ssioner of Custons (Sea | nports)
O fice of the Conm ssioner of Custons,
Cust ons House, New No. 60, Rajaji Salai
Chennai 600 001.

4. The Deputy Comm ssioner of Custons

Grade |1, Custons House,
New No. 60, Rajaji Salai,
Chennai 600 001. ... Respondent s

Prayer: Wit Petition filed under Article 226 of Constitution of
India, praying to issue a Wit of Mndanus or any other
appropriate wit, Oder or direction in the nature of Wit of
Mandanmus directing the Respondents 1 and 2 herein to forthwith
refund the sum of Rs.25,85,403/- paid by the petitioner on
05.08.2014 as Denmurrage Charges for clearance of Ammonium
Sul phate in Bulk covered under the vessel MV. Kenanga for the
period 26.07.2014 to 05.08.2014 in respect of Inport Application
No. | A/14/1399 dated 12.07.2014.

For Petitioner : M.A R L. Sundaresan, Senior Counsel
for Ms. A L. Gant hi mat hi .
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For Rl & R2 : M. N ranjan Raj agopal an
Gover nnent Advocat e.

For RB3 & R4 : Ms. Anu Ganesan
Juni or Panel Counsel.

ORDER

The relief sought for in the present wit petition is
to direct the Respondents 1 and 2 to forthwith refund a sum of
Rs. 25, 85,403/- paid by the petitioner on 05.08.2014 as denurrage
charges for the clearance of Ammonium Sul phate in Bul k covered
under the vessel MV. Kenanga for the period 26.07.2014 to
05.08.2014 in respect of Inport Application No. |A/14/1399 dated
12.07. 2014.

2. The petitioner is a conpany incorporated under the
Conpani es Act as a Joint Sector Conpany under the admnistrative
control of the Departnent of Fertilizers, Governnent of India,
with National and State Cooperative Federation and Public Sector
Undert aki ng hol ding nore than 90% of the equity in the petitioner

conpany.

3. The grievances, in short, as put forth by the |earned
Seni or Counsel appearing on behalf of the petitioner is that, the
petitioner inported Ammoni um Sul phate to be supplied to various
parts of several states in the Country. The goods inported were
detained by the Custons authorities w thout any valid reason.
The petitioner was taking effective steps to take delivery of the
goods, but was not allowed to clear the cargo by the Custons
authorities. The Custons Authorities had sent a letter to the
Mnistry of Agriculture to issue necessary clarifications wth
reference to the production of certificate from the Regional
Fertilizer Control Laboratory (RFCL). The Mnistry of
Agriculture, Governnent of India, vide letter dated 01.08.2012,
i ssued the followi ng clarifications.

"Kindly refer to your letter No.247/2014-

15-G .2 dated 23.07.2014 on the subject nentioned

above. Under Cause 30 of Fertilizer Control

Order, 1985 (FCO, the laboratory is required to

analyse the sanple and forward the analysis

report within 30 days fromthe date of receipt of

sanple in the | aboratory.

2. As per our information, our Mnistry has

not issued any directive to the Custom that they

should not release the fertilizer from the port

till such tinme, the analysis report is received

by the inporter fromthe |aboratory.

3. The Cdause 19 of FCO states that no

person shall hinself by any other person on his

behal f manufacture/inport for sale, sell, offer
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for sale, stock or exhibit for sale or distribute
any fertilizer which is not of prescribed
st andar d. In case of the contravention of this
Cl ause, the admnistrative section is taken by
the Conpetent Authority of State Governnment under
Clause 31 of FCO and legal action is also taken
under Section 7 of Essential Comodities Act,
1955. "

4. Relying on the said letter, the goods inported i.e.
Ammoni um  Sul phate in bulk were released by the Custons
authorities. Thereafter, the 1st respondent/Chennai Port Trust
clai mred denurrage charges. In view of the fact that Amonium
Sul phate in bulk were detained by the Custons Authorities and
kept under the custody of the 1st respondent/Chennai Port Trust,
the denurrage charges of Rs. 25, 85,403/- was i nposed.

5. The Ilearned Senior Counsel for the petitioner
contended that the entire denurrage charges, as denmanded, was
deposited in order to clear the Amonium Sulphate in bulk
covered under the vessel MV. Kenanga and thereafter, they have
raised a dispute with reference to such demand of the denurrage
charges. It is contended that the inporter is not at fault. The
certificate from RFCL is not required for the purpose of
rel easi ng Ammoni um Sul phate as such. The certificate is required
only at the tinme of supply of Ammoni um sul phate to the deal ers or
to any other person. Thus, the action taken by the respondents
in detaining the goods is not in consonance with the provisions
of the Act. In view of the fact that the petitioner/inporter was
not at fault, they are not liable to pay the demurrage charges.
Thus, the denmurrage charges already paid by the petitioner is to
to be refunded.

6. The l|earned counsel appearing on behalf of the first
respondent, Chennai Port Trust, disputed the said contention by
stating that the Port Trust had acted in accordance with the
Rules. As per Rule 9, the petitioner is entitled to retain the
goods at free of cost upto 45 days. However, in the present
case, only if the petitioner/inporter is able to provide the
certificate from the conpetent authorities, the further delay
shall be condoned by the Port Trust based on Rule-9 and the
certificate is to be issued by the Custons Authorities stating
that the delay is not on account of the fault on the side of the

i mporter. Therefore, the certificate sought for by the Port
Trust is no way connected with the certificate denmanded by the
Custons authorities, i.e., from RFCL.

7. The learned counsel for the first respondent nade a
submi ssion that, in view of the fact that the petitioner has not
produced any such certificate and as per the rules, they have
i nposed the denurrage charges and therefore, there is no
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infirmty in respect of claimng of the denmurrage charges from
the petitioner.

8. This Court is of the considered opinion that the goods
were admttedly detained by the Custons Authorities and were
lying in the Chennai Port Trust. The Custons Authorities had
sent a letter to the Mnistry of Agriculture to issue necessary
clarifications with reference to the production of certificate
from the Regional Fertilizer Control Laboratory (RFCL) and the
said clarifications were issued by the Mnistry of Agriculture in
pr oceedi ngs No. 17- 1/ 2014- CFTI dat ed 01. 08. 2014, to t he
Conmmi ssioner of Custons (Sea inports). Thereafter, the Amoni um
Sul phate in bulk, detained by the Custons Authorities, were
rel eased. Ther ef or e, the initial action of the Custons
Aut horities demanding the certificate from RFCL was incorrect and
based on the subsequent clarifications issued by the Mnistry of
Agricul ture, the Custons Authorities released the goods.
Therefore, the petitioner cannot be faulted and the detention of
the goods was made by the Custons Authorities on account of
certain msconception, for which the petitioner cannot be
penal i sed.

9. As far as the 1st respondent Port Trust is concerned,
they are not connected with the detention of Ammoni am Sul phate in
bul k or release of the said goods. The only ground on which they
i nposed the denurrage charges is that, the goods were |ying under
the custody of the 1st respondent and the petitioner failed to
produce necessary certificate from the conpetent Cust ons
Aut hori ti es.

10. This Court is of the considered opinion that because
of certain procedural delays, the petitioner was penalised. The
petitioner was not at fault, in view of the fact that the
detention nmade by the Custonms Authorities was found to be wong,
whi ch was subsequently clarified by the Mnistry of Agriculture.
As far as the 1st respondent is concerned, they had acted as per
the rules and i nposed the denurrage charges on the petitioner, as
the Custons authorities, who conmtted certain m stakes, had not
i ssued any certificate as required under Rule 9 of the Port Trust
Rul es. In these circunstances, in the interest of justice, this
Court is of the opinion that the petitioner need not be penalised
and they have not commtted any fault or irregularity at any
point of time and the procedural delays should not affect the
rights of an inporter and therefore, this Court is inclined to
consider this wit petition.

11. Accordingly, the respondents 1 and 2 are directed to
refund a sum or Rs.25,85,403/- paid by the petitioner on
05.08.2014 as denurrage charges for clearance of Anmmonium
Sul phate in bulk covered under the vessel MYV. Kenanga for the
period of 26.07.2014 to 05.08.2014 in respect of Inport
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Application No. 1A/14/1399 dated 12.07.2014, within a period of
ei ght (8) weeks fromthe date of receipt of a copy of this order.

12. Wth this direction, this Wit Petition stands
al | oned. No costs.

Sd/ -
Assi stant Registrar(CS-VII)

/'l True Copy//
Sub Assi stant Registrar
bga
To
1. The Chairnman,
Chennai Port Trust,

Chennai 600 001.

2. The Traffic Mnager,
Chennai Port Trust, Chennai 600 001.

3. The Comm ssioner of Custonms (Sea | nports)
O fice of the Conm ssioner of Custons,
Cust ons House, New No. 60, Rajaji Salali
Chennai 600 001.

4. The Deputy Comm ssioner of Custons
Grade 11, Custons House,
New No. 60, Rajaji Salai,
Chennai 600 001.

+lcc to M. A L. Gndhi mat hi, Advocate, S.R No. 36598
+lcc to M. N ranjan Raj agopal an, Advocate, S.R No.37203

W P. No. 23720 of 2014

PM_ CO)
SB( 24/ 08/ 2021)
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