IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 08.11. 2021
CORAM :

THE HON BLE MR SANJI B BANERJEE, CHI EF JUSTI CE
AND
THE HON BLE MR JUSTI CE P. D. AUDI KESAVALU

W P. NO. 19785 OF 2021

Tam | Nadu Ceneration and Distribution
Corporation Limted ( TANGEDCO
Rep. by its Chief Engi neer/ Mechanical Coal
Having regi stered office at NPKRR Maal i gai
No. 144, Anna Sal ai, Chennai — 600 002. ... Petitioner

Vs

1. Union of India
Department of Law and Justice
Rep. by its Secretary
No. 26, Mansi ngh Road
Jai sal ner House, New Del hi - 110 011.

2.South India Corporation Private Limted
Chetti nad Towers, No.603, Anna Sal ai
Chennai - 600 006.

3. The Union of India
Through the Mnistry of Corporate Affairs
Having its office at Sastri Bhavan
Raj endra Prasad Marg
New Del hi - 110 001. ... Respondent s

(R3 Suo notu i npl eaded
vi de order dated 22.10.2021)

Prayer : Petition filed under Article 226 of the Constitution of
India seeking issuance of a wit of declaration declaring the
provi sions of Section 9 of the IBC, 2016 as unconstitutional and
void in so far as it extends its application to the disputes
arising under the Electricity Act,, 2003.

https://hcservices.ecourts.gov.in/hcservices/



For the Petitioner : M . R Shunnugasundar am
Advocat e- Cener al
for M.L.Jai venkat esh

For the Respondents : M . R Shankar anar ayanan
Addi tional Solicitor-Ceneral
for M. Raj esh Vivekanandan
for 1st respondent

M . Dhruv Meht a
for M.R Jawahar| al
for 2n respondent

ORDER
(Order of the Court was nmade by Hon' bl e Chief Justice)

The issue involved in the present petition is as to
whet her a conpany which is substantially owned by a governnent,
is anenable to the jurisdiction of the National Conpany Law
Tribunal in insolvency proceedi ngs.

2. Though the petitioner seeks to suggest that a conpany
which is substantially owned by any governnment nay not be
conpl ai ned agai nst or insolvency proceedi ngs brought against it
before the NCLT, there does not appear to be any exenption
provi ded under the Conpanies Act, 2013 or the Insolvency and
Bankruptcy Code, 2016 in such regard.

3. The petitioner also seeks to rely on Section 86(1)(f)
of the Electricity Act, 2003 and submts that Tangedco, the
petitioner herein, being the generator and distributor of
electricity under the aegis of the State Governnent in the State
of Tam | Nadu woul d be anenable to the Act of 2003 and since the
matter pertains to the generation of the electricity, the Act of
2003 as a special statute will prevail over the Acts of 2013 and
2016.

4. The assessnent of one Act being regarded as a speci al
Act qua another arises when there is a possibility of a conflict
or, in fact, when there is an unavoidable conflict. In the
present case, no such scenario arises as the principal
respondent has taken the petitioner herein before the NCLT
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claimng to be a creditor of the petitioner herein and citing
the perceived inability of the petitioner herein to pay its
debts. The provision that the petitioner refers to fromthe Act
of 2003 - Section 86(1)(f) — pertains to disputes between the
| i censees and distributing conpani es. Though the petitioner is a
di stributing conpany, the second respondent is certainly not a
licensee and its legal status wll be that of a trade or
operational creditor.

5. The petitioner, however, accepts that the second
respondent has a right to approach the NCLT, but asserts that
the petitioner has a right to raise legitimte disputes qua the
claim Indeed, it is the petitioner's case that the petitioner
has a counter-claimand there is no net anount that can be said
to be payable to the second respondent herein.

6. It is certainly within the domain of the NCLT to
adj udi cate upon any dispute raised by a debtor in any insolvency
proceedi ngs brought by a creditor. I ndeed, the NCLT is obliged
to decide such issue before the NCLT can arrive at a concl usion
that the perceived debtor conpany is insolvent.

7. Accordingly, since the petitioner seeks | eave to raise
al | di sputes pertaining to the claim of the second respondent
before the National Conpany Law Tribunal, WP.No.19785 of 2021
Is permtted to be withdrawn with liberty to the petitioner to
raise permssible disputes in accordance with law before the
Nat i onal Conpany Law Tri bunal . However, the petitioner wll not
gquestion the authority of the National Conpany Law Tribunal to
receive the petition.

WM P. No. 21059 of 2021 is closed. There will be no order
as to costs.

Sd/ -
Assi stant Registrar (CS-VI)

[l True Copy //

Sub Assistant Registrar

bbr
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1. The Secretary
Uni on of India
Department of Law and Justice
No. 26, Mansi ngh Road,
Jai sal ner House, New Del hi - 110 011

2. The Union of India
Through the Mnistry of Corporate Affairs
Having its office at Sastri Bhavan

Raj endra Prasad Marg,
New Del hi - 110 001.

+1cc to M. R Jawaharl al, Advocate SR No.57339

W P. No. 19785 of 2021

EV( CO)
RVM 11/ 11/ 2021)
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