IN THE H GH COURT OF JUDI CATURE AT NMADRAS
DATED : 28.07.2021
CORAM
THE HONOURABLE MR, JUSTI CE S. M SUBRAMANI AM

W P. No. 12033 of 2014
and
M P. No.1 of 2014

Ms. Sea Queen Shipping Services (P) Ltd.
No.1, "Kapali", Arunachal apuram 2 Street,
Adayar, Chennai 600 020 ...Petitioner

Vs.

1. The Union of India
Rep. by its Secretary to Governnent,
M ni stry of Finance,
New Del hi 110 001.

2. The Conm ssi oner Service Tax
Newry Towers, No.2054-1, |1 Avenue,
Anna Nagar, Chennai 600 040.

3. The Assistant Conmi ssioner,
Tech/ Desi gnated Authority, Service Tax,
Newry Towers, No. 2054-1, |1 Avenue,
Anna Nagar, Chennai 600 040.

4. The Assi stant Conmi ssi oner,

Service Tax, | Division,
Newry Towers, No.2054-1, Il Avenue,
Anna Nagar, Chennai 600 040. ... Respondent s

Prayer: Wit Petition filed under Article 226 of Constitution of
India, praying to issue a Wit of certiorarified Mandanus calling
for the records relating to the third respondent in its
proceedi ng No.C. No.|V/16/905/2013- STC- Tech VCES/ Chennai - STC/ 695
dated 29.03.2014 based on the circular issued by Governnent of
India, Mnistry of Finance, Departnent of Revenue, Central Board
of Excise and Custons, Tax Research Unit, dated 08.08.2013 in
Crcular No.170/5/2013-ST, New Del hi and also not in consonance
with circular dated 30.12.2013 issued by Controller of General
Accounts, Mnistry of Finance, New Del hi for paynent of Service
Tax under the VCES Schene 2013 and quash the sane and
consequently direct the 2 respondent to grant the benefit of
the paynment of Service Tax for the Assessnment period April 2010
to Decenber 2012 wunder the VCES (Schene) to the petitioner
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conpany by considering the paynment of Rs.4,98,675/- by way of
three demand drafts dated 31.12.2013 and 20.01.2014 for

Rs. 4,98, 675/ -.
For Petitioner : M. T.R Sundaram
For Respondents : Ms. Hema Murali Krishnan

Seni or St andi ng Counsel .
ORDER

This Wit Petition is filed challenging the order in
ori ginal passed by the Conm ssioner of Service Tax on 29.03. 2014.

2. The petitioner has raised several grounds on nerits as
well the |egal grounds. However, it is the admtted fact that
the appellate renedy is contenplated. In view of the matter, the
petitioner has to approach the Tribunal for the purpose of
redressal to his grievances. The inportance of exhausting the
appel | ate renedy has been el aborately considered by this Court in
nunber of cases.

3. Preferring an appeal is the rule. Entertaining a Wit
Petition before exhausting the appellate remedy is an exception.
Undoubt edl vy, writ proceedings my be entertained before
exhausting the appellate renedy. However, it is to be ensured
that there is an immnent threat or gross injustice warranting
urgent relief to be granted. Mere violation of principles of
natural justice is insufficient to entertain a wit proceedings
under Article 226 of the Constitution of India, as every Wit
Petition is filed based on one or the other ground stating that
the principles of natural justice is violated or statutory
requirenents are not conplied with or there is an illegality or
ot herwi se. Thus, dispensing with an appellate renmedy is to be
granted cautiously in view of the fact that the very purpose and
object of legislation providing an appellate renmedy cannot be
diluted nor the benefit be denied to the aggrieved person to
exhaust the sane. The statutory appellate authorities are the
final fact finding authorities. Thus, the finding to be nmade by
such appellate authorities wth reference to the docunents and
evi dences are of paranount inportance for the purpose of exercise
of judicial review by the H gh Court under Article 226 of the
Constitution of India.

4. The power of judicial review of the H gh Court under
Article 226 of the Constitution of India is to scrutinize the
processes through which a decision is taken by the conpetent
authority by followng the procedures as contenplated, but not
the decision itself. Therefore, the routine entertainnment of a
Wit Petition by dispensing wth appellate renmedy is not
preferable and such an exercise would cause injury to the
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institutional hierarchy and the inportance attached to such
appel l ate institutions. The appellate institutions provided under
the statute at no circunstances be undermned by the higher
Courts. The appellate forunms are the final fact finding
authorities and nore so, possessing expertise in a particular
field. Thus, the finding of such appellate foruns would be a
val uabl e assistance for the purpose of exercise of judicial
review by the H gh Court under Article 226 of the Constitution of
India. The H gh Court cannot conduct a roving enquiry wth
reference to the facts and circunstances based on the docunents
and evidences. Based on the nere affidavits filed by the
litigants, the disputed facts cannot be concluded. Thus, the
i nportance of fact finding by the appellate foruns is of nore
value for the purpose of providing conplete justice to the
parties approaching the Court of |aw

5. The point of delay may be an acceptable ground for the
purpose of entertaining a Wit Petition. The practise of filing
the Wit Petition wthout exhausting the statutory renedies are
in ascendi ng node and such Wit Petitions are filed with a view
to avoid pre-deposits to be nade in statutory appeals and on the
ground that the appellate renedies are tine consun ng.

6. In view of the above facts and circunstances, the
petitioner is at liberty to prefer an appeal in the prescribed
format by conplying with the provisions of the Act, wthin
four(4) weeks from the date of receipt of a copy of this order.
In the event of filing any such appeal by the petitioner, the
Tri bunal shall consider the sane and dispose of the appeal on
nmerits and in accordance with |aw as early as possi bl e.

7. Wth these observations, this Wit Petition stands
di sposed of. No costs. Consequently, connected m scellaneous
petition is closed.

Sd/ -
Assi stant Registrar(CS-Vl)

/'l True Copy//

Sub Assistant Registrar

bga
To
1. The Secretary to Governnment Union of India

M ni stry of Finance
New Del hi 110 001
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2. The Conmmi ssioner Service Tax
Newry Towers
No. 2054-1, 11 Avenue

Anna Nagar, Chennai 600 040

3. The Assi stant Conmi ssi oner

Tech/ Desi gnated Authority, Service Tax

Newry Towers
No. 2054-1, 11 Avenue
Anna Nagar, Chennai 600 040

4, The Assistant Conm ssi oner
Service Tax, | Division
Newry Towers, No.2054-1, 11
Anna Nagar, Chennai 600 040.

+1cc to Ms. Hema Mural i kri shnan,

RLD( CO)
SB( 26/ 08/ 2021)
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Avenue

Advocat e,

S. R No. 36433

W P. No. 12033 of 2014



