IN THE H GH COURT OF JUDI CATURE AT MADRAS
Dated : 23.09.2021
CORAM
THE HONOURABLE MR. JUSTI CE C. SARAVANAN
W P. Nos. 18616 & 18617 of 2019

(Through Vi deo Conf erenci ng)

M Backi al akshm .. Petitioner in WP. No. 18616 of 2019
K. Kri shnan .. Petitioner in WP. No. 18617 of 2019
VS

1. The Secretary to Governnent,
Honme (Transport) Departnent,
Fort St.George, Chennai-9.

2. The Special Conmi ssioner &
Comm ssi oner of Transport
Chepauk, Chennai - 5. .. Respondents in both WPs.

Prayer in both WPs.: Wit petitions filed under Article 226 of
the Constitution of India praying for issuance of a wit of
Mandanus directing the respondents to consider the claim of the
petitioners for tenporary pronotion as Superintendents w thout
reference to the pending charge nenpbs proceedings initiated
agai nst them by t he 2nd r espondent in their nmenos
R No. 68291/ VB1/07 dated 19.02.2008 and further direct the
respondents to pronote the petitioners as Superintendents
tenporarily and grant their all consequential service and
nonetary benefits.

For Petitioner . M. K Venkat ramani ,
Seni or Counsel ( in both WPs.)

For Respondents : M.L.S MHasan Fiza
Gover nnent Advocat e.
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ORDER

By this common order, both the wit petitions are being
di sposed.

2. Both the petitioners in these wit petitions are the
husband and wife. The petitioners are working as Assistants
with the respondent Transport Corporation and were subject to
di sciplinary proceedings vide separate Charge Menos both dated
19. 02. 2008. Following charges were franed against the
respective petitioners:-

Charge (WP. No. 18616 of 2019)

The above said Thiru.K Krishnan, A O
and Tnt.M Baki yal akshm, A QO 2, between the
period 01/09/21996 and 31/12/1999 accumnul ated
assets to tune of Rs.3,01,324/-, which are
found to be disproportionate to their known
sources of incone for which the A Gs.are not
able to account for satisfactorily. Ther eby
both the A Gs.failed to mintain absolute
integrity and devotion to duty and conducted
thensel ves in a manner of unbecom ng of Public
Servants.

Charge No.1 ( WP. No.18617 of 2019)

The above said Thiru. K Krishnan and his
wife A O 2 Tnt.Bakiyal akshm , have purchased a
newy constructed flat (honme) for Rs.6,00,000/-
in their nanes at B 6/4 (New No.?24/10), 2n
fl oor, Vasudeva I|yyangar Apartnent, Kodiyal am
t hi ruvanai kovil, Trichy on 13.06.1999, w thout
gi ving prior notice to t he prescri bed
authority, in violation of Rule 7 of the Tam|l
Nadu Governnent Servant Conduct Rues, 1973.

Chage No. 2:

The above said A O 2, Bakiyal akshm
accepted 104 sovereigns or gold jewels and 5
kilos of silver vessels worth about the sum of
Rs. 4, 05, 500/ - as gift from her parents,
relatives and friends, during the period
bet ween 1996 and 1999, without getting previous
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sanction of the Governnent, in violation of
Rule 3 of the Tam | Nadu Governnent Servant
Conduct Rul es, 1973.

3. These Charge Menpbs dated 19.02.2008 culmnated in the
orders dated 3.6.2013 of the 2nr respondent, whereby, the 2
respondent has inposed punishnent of stoppage of increment for a
period of one year without cunulative effect on the petitioners
in both the wit petitions.

4. Appearing on behalf of the petitioners, the |earned
Seni or counsel for the petitioners submts that the issue is no
| onger res-integra and is also covered by a decision of the
Hon' bl e Suprene Court in State of Punjab v. Chaman Lal Goyal,
(1995) 2 SCC 570 wherein the Hon'ble Supreme Court has held as
under: -

“ 13. The H gh Court has relied upon the decision
of this Court in State of MP. v. Bani Singh
[ 1990 Supp SCC 738 : 1991 SCC (L&S) 638 : (1991)
16 ATC 514] on the question of delay. That was a
case Wwhere the charges were served and
disciplinary enquiry sought to be initiated
after a lapse of twelve years from the alleged
irregularities. From the report of the judgnent,
the nature of the charges concerned therein also
do not appear. W do not know whether the
charges there were grave as in this case.
Probably, they were not. There is another
di stinguishing feature in the case before us: by
the date of the judgnent of H gh Court, the
maj or part of the enquiry was over. This is also
a circunstance going into the scales while
wei ghing the factors for and against. As stated
here in above, wherever delay is put forward as
a ground for quashing the charges, the court has
to weigh all the factors, both for and agai nst
the delinquent officer and cone to a conclusion
which is just and proper in the circunstances.
In the circunstances, the principle of the said
deci sion cannot help the respondent”.
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5. It is the case of the petitioners that they had
purchased a property jointly on 26.6.1999 for a valuable
consideration of Rs.6 |akhs after obtaining a | oan on 23.06. 1999
fromthe bank. The said anmount was directly paid to the buil der
on 28.06.1999 and the petitioners are in possession of the said

property. It is submtted that the petitioners were senior and
were eligible for pronotion as Superintendent in the panel for
the year 2010 and 2007 respectively. However, the petitioners

were not pronoted on the ground that the Disciplinary
Proceedings were pending on the crucial date and hence the

petitioners' junior was pronoted. It is submtted that the
two separate Charge Menos issued to the respective petitioners
were w thout prior permssion fromthe conpetent authority. It

is further submtted that the proceedings were wthout
furnishing the requisite docunents.

6. It is the further case of the petitioners that the
petitioners had approached this Court in WRP.Nos. 17156 and
17157 of 2008 for a direction to the 2 respondent to alter the
charge in Charge Meno and that by an order dated 28.07.2008 and
the wit petitions were disposed. The petitioners thereafter
submtted their explanation on 15.7.2010 and 29.07.2010
regarding the property purchased wthout permssion of the

Depart nent . Chal | enging the charge nenos, the petitioners had
also filed WP.No.57 of 2009 but had withdrawn the sane to
participate in the Departnental Di sciplinary Proceedi ngs

provi ded, the 27 respondent supplied the copies of the relied
upon docunents nentioned in the Annexure to the Charge Menos.
Thereafter, the petitioners have requested the 2" respondent to
furnish the docunents to defend thenselves in the Departnental
Di sci plinary Proceeding.

7. It is also the case of the petitioners that in the
proceedi ngs, so far about five different Enquiry Oficers have
been appointed though crucial docunments as Sl.Nos.3 and 6 were
never supplied to them It is further submtted that out of
five Enquiry Oficers appointed, three of them could not
proceed with the Enquiry as they thenselves were entangled in
Departnental Disciplinary Proceedi ngs pendi ng agai nst them It
is further submtted that wthout furnishing the crucial
docunent, the Enquiry Proceeding cannot be concluded and that
the petitioners have remained in the sanme post of Assistants and
have not been pronoted for no fault of theirs.
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8. Appearing on behalf of the respondents, the | earned
Governnment Advocate for the respondents submts that the said
decision is not applicable to the facts of the present case
i nasmuch as there is a delay in Enquiry in the disciplinary
pr oceedi ngs.

9. It is submtted that the respective petitioners never
co-operated with the Enquiry Oficers and have caused inordinate
delay to conclude the Enquiry. It is submitted that it is not a
fault on the departnment in concluding the Enquiry in the
di sci plinary proceedi ngs.

10. In this connection, a reference was nade to the order
of this Court in The Governnent of Tam | Nadu rep. by its
Pri nci pal Secretary to Governnent Environnment and Forests
Department Secretariat Chennai-9 and other vs. V.Naganathan |FS
and two others in WP.No.21120/ 2014 dated 23.02.2017 wher ei n
paragraph Nos. 10 and 11 it was held as under: -

10. Fromthe above, it could be seen that

al though the applicant had obtained favourable

orders from the Tribunal, the sane could not be

i npl enented for the aforesaid reasons. However

on conpletion of the punishnent period, the

applicant had been granted selection grade and

further pronotion to the post of Conservator of

For est s. Al though the applicant has been

bestowed the benefit of selection grade and

pronotion to the post of Conservator of Forests,

dehors the direction issued by the |earned

Tribunal, it should be noted that the |earned

Tribunal has disposed of both the Oiginal

Application and Review Application wthout

properly appreciating the legal position wth

regard to pronotion of the Oficer during

pendency of the disciplinary against him The

reliance placed upon by the learned Tribunal on

the decision rendered by the Hon'ble Suprene

Court in "State of Punjab versus Chamanla CGoyal ",

is not correct for the reason that the Hon'ble

Suprene Court has directed the consideration of

the officer concerned for pronotion wthout

taking into consideration the charges or the

pendency of the enquiry against him only on the
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basis of particular facts and circunstances of
that case. Such directions passed by the Hon' ble
Suprene Court does not anpbunt to statenent of |aw
and hence, the same cannot be applied in all run
of the ml| cases.

11. Even if the officer is going to be
considered for pronotion wthout reference to the
pending disciplinary action pending against
hi nf her, t hat only lead to travesty of
adm nistrative balance and will be contrary to
various mandatory instructions issued by the
Government of India on the subject nmatter and
such directions pending disciplinary action would
contrary to the sealed cover procedure to be
adopted in such cases as mandated by the rel evant
instructions issued by the Union of India. In
such view of the matter, the directions passed by
the learned Tribunal wthout carving out any

excepti onal ci rcunst ances war r anti ng
extraordi nary i nterventi on, cannot be
countenanced in |aw. The learned Tribunal,
cannot, as a matter of fact, interfere with the

matters of pronotion when the disciplinary action
was pendi ng against the officers unless the sane
is shown abnormally delayed w thout any valid
exception and wth wmla fide intention to
victim ze any officer”.

11. | have heard the learned Senior counsel for the
petitioners and the |earned CGovernnent Advocate for the
respondents. | have also perused all the docunents which were

filed by the petitioners along with these wit petitions.

12. The dispute and the allegations of delinguency
pertains to the period from 1996 to 1999 when the petitioners
purchased a property which according to the respondents were
beyond the known source of incone and that they were unable to
satisfactorily account from the sane and other incones. As
governnment servants, the petitioners are required to nmaintain
the absolute integrity and devotion and if their conduct 1is
shown to be unbecom ng of a Governnment Servant, they are l|iable
to dealt and punished in accordance with Tam | Nadu G vil
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Services (Discipline & Appeal) Rules, 1955

13. At the sanme tine, the delay in initiating
disciplinary proceeding denies legitimte right of an enployee
to be pronoted if they are otherw se innocent. In case, the
charges are not proved and found to be untrue or not made out at
a later point of tinme, the Juniors during the interregnum woul d
have marched over them by getting pronotion. In this case, the
respective charge nenbs were issued to the respective
petitioners on 19.02.2008, for the alleged m sconduct commtted
by them between 1996-1999. Al nost two decades have passed
since the alleged delinquency of the respective petitioners was
noted and disciplinary proceedings were initiated. This has
resulted in denial of right to be considered for pronotion.

14. Consi dering t he fact t hat t he di sci plinary
proceedi ngs have not been conpleted it nmay not be appropriate on
the part of the 27 respondent to deny the benefit of career
progression to the petitioners due to the |ong pendency of the
di sciplinary proceedings in respect of Charge Menbps were issued
to the petitioners as early as 19.02.2008 in respect of alleged
del i nquency during 1996-1999.

15. Therefore, these wit petitions are to be allowed.
The pronotion of the petitioners will be subject to the final
out cone of the disciplinary proceedings. It is made clear that
the 2r respondent is permtted to proceed and conplete the
di sciplinary proceedings wwthin a period of six nonths from the
date of receipt of a copy of this order after furnishing the
docunent at SlI.Nos.3 and 6 to the petitioners which were
requisition by the petitioners. The petitioners are directed to
co-operate wth the 2v respondent in the disciplinary
proceedi ngs.

16. These wit petitions are allowed wth the above
observation. No costs.

Sd/ -
Assi stant Regi strar (CS-CCC)

/'l True Copy //

Sub Assistant Regi strar
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kkd
To
1. The Secretary to Governnent,
Honme (Transport) Departnent,
Fort St. George, Chennai-9.
2. The Special Conmi ssioner &
Comm ssi oner of Transport
Chepauk, Chennai - 5.
+1CC to The CGovernnent Pl eader, SR No. 49793
W P. Nos. 18616 & 18617 of 2019

NK( CO)
B. VC (08/11/2021)
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