IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 03.9. 2021
CORAM

THE HONOURABLE MR. JUSTI CE T. S. SI VAGNANAM
AND
THE HONOURABLE MR. JUSTI CE SATH KUMAR SUKUVARA KURUP

VRI T APPEAL NO 2259 OF 2021
&
CMP. NCS. 14396 & 14397 OF 2021

| ndus Teqgsite Private Ltd. (presently
known as Data Patterns India Pvt.
Ltd.) rep.by its Managi ng D rector
M . S. Rangar aj an
... Appel l ant/ Petitioner

Vs

The Deputy Comm ssioner of
| ncone Tax, Conpany Circle I1(3),
5th Fl oor, Room No. 513, Wanapart hy
Bl ock, 121, Mahatma Gandhi Road,
Chennai - 34.
... Respondent / Respondent

APPEAL under Cl ause 15 of the Letters Patent against the
order dated 16.6.2021 nmade in WP. No. 6543 of 2014.

Prayer in WP. No. 6543 of 2014: -

Wit Petition filed under Article 226 of the Constitution
of India praying to issue a Wit of Certiorari, to call for the
records on the file of the respondent as regards re-assessnent
proceedi ngs under section 147 of the Incone Tax Act 1961, for
t he AY 2006-07 pursuant to the inmpugned Notice under section 148
of the Inconme Tax Act 1961 (PAN : AAAC16684D/ 2006-07) dated
28. 3. 2013 and quash the inpugned Notice under section 148 of the
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I ncone Tax Act 1961 (PAN : AAAC16684D/ 2006-07) dated 28.3.2013
issued by the respondent vis-a-vis re-assessnent proceedings
under section 147 of the Incone Tax Act 1961 for the AY 2006-07.

For Appellant : M.N thyaesh Natraj

For Respondent : M. Prabhu Mukunth Arunkumar, JSC

Judgnent was delivered by T.S.SI VAGNANAM J

W have heard M.Nthyaesh Natraj, |earned counsel
appearing for the appellant and M. Prabhu Mkunth Arunkunar,
| earned Junior Standing Counsel accepting notice for the
respondent.

2. This appeal filed by the appellant - assessee is
directed against the order dated 16.6.2021 in WP.No. 6543 of
2014, in which, the appellant sought to quash the reassessnent
proceedings initiated by the respondent herein under Section 147
of the Incone Tax Act, 1961 (for short, the Act) for the
assessnent year 2006-07.

3. It is pertinent to note that the appellant — assessee
filed another wit petition in WP.No.6542 of 2014 wherein the
assessee sought for the issuance of a Wit of Certiorari to
guash the order passed by the Central Board of Direct Taxes
(CBDT) in Instruction No.2/2009 dated 09.3.2009 read wth
corrigendum to the instruction in so far as it related to 100%
Export Oriented Units under the Software Technol ogy Parks (STP)
Schene/ El ectroni ¢ Hardware Technol ogy Parks (EHTP) Schene.

4. Both the wit petitions were heard on the sane day,
but were dismssed by two separate orders. As against the
di sm ssal of WP.No. 6542 of 2014, the appellant — assessee has
filed WA. No. 2261 of 2021.

5. Wth regard to the order inpugned before us, the
| earned Single Judge dism ssed WP. No. 6543 of 2014 on the ground
that WP. No.6542 of 2014 filed by the appellant - assessee
chal l enging the said Instruction of the CBDT had been dism ssed.
The correctness of the said order in WP.No.6543 of 2014 has
been put to challenge in this wit appeal.
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6. At the very outset, we need to point out that the
reasons assigned by the learned Single Judge for dism ssing
WP. No. 6543 of 2014 are not tenable. W support such a
conclusion with the follow ng reasons :

W P. No. 6543 of 2014 was filed chal | engi ng t he
reassessnment proceedings under Section 147 of the Act. Though
the appellant — assessee stated that they filed a separate wit
petition challenging the said Instruction of the CBDI, the
reopeni ng of assessnment was chall enged on other grounds as well
stating that the reasons assigned by the Assessing Oficer in
his order dated 26.8.2013 could not be a basis for reopening the
assessnent.

7. The assessee placed reliance on the decision of the
Hon' bl e Suprene Court in the case of CIT Vs. Kelvinator of India
Ltd. [reported in (2010) 320 ITR 561] wherein it was held that
the concept of 'change of opinion' nust be treated as an in-
built test to check abuse of power by the Assessing Oficer.
Referring to the decision of the Del hi H gh Court in the case of
CIT Vs. Kelvinator of India Ltd. [reported in (2002) 256 |ITR 1]
as confirmed by the Hon' ble Suprene Court in the decision
reported in (2010) 320 ITR 561, it was contended that if two
interpretations were possible, the interpretation, which upheld
the constitutionality, should be favoured.

8. It was further contended by the appellant - assessee
that in any event, the Assessing Oficer could not initiate
reassessnment proceedings on a nere change of opinion. It was

al so contended that the primary facts necessary for assessnent
were fully and truly disclosed and that in the absence of any
findings recorded by the Assessing Oficer that the assessee did
not make full and true disclosure, the reopening of assessnent
would be a case of change of opinion. In support of such a
contention, reliance was placed on the decision of the Hon'ble
Suprene Court in the case of CIT Vs. Bhanji Lavji [reported in
(1971) 79 I TR 582].

9. It was contended by the appellant - assessee that
where a deduction was considered and allowed, the subsequent
wi t hdrawal of the sane under Section 148 of the Act anounted to
change of opinion. The appellant — assessee pointed out that
they had been granted approval by the Authority as early as
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17.4.2008 and based on such approval, deductions were clained by
t he assessee under Section 10B of the Act, which were accepted
by the Assessing Oficer. Al of a sudden, for the assessnent
year 2006-07, after the assessnment was conpleted under Section
143(3) of the Act, the sanme was sought to be reopened by
i nvoki ng the power under Section 147 of the Act.

10. Thus, the question, which is required to be decided
in WP. No.6543 of 2014, is as to whether the reopening of
assessnment was valid in law and was it a case of change of
opinion and wthout deciding such a question, WP.No.6543 of
2014 could not have been dism ssed. This would be sufficient to
set aside the order passed in WP.No. 6543 of 2014.

11. Now, we need to examine as to whether the reasons
given by the Assessing Oficer in the order dated 26.8.2013
woul d qualify as valid reasons for reopening the assessnent. For
better appreciation, we quote the reasons hereunder

“On perusal, it is found that the assessee
conpany has not produced ratification
certificate given by Board of Approval (BoA) on
the approval granted by the Devel opnent
Comm ssioner as per Section 10B Explanation
2(iv) and directions issued by Board vide
I nstruction No.02/2009 dated 09 of March 2009.
In this regard, the Instruction of the Board
clearly says that 'it has been decided that an

approval gr ant ed by t he Devel opnent
Comm ssioner in the case of an 100% EOU wi || be
considered valid, once such an approval is

ratified by the BoA for EOU Schene'. Hence,
assessee conpany is not eligible for claimng
deduction under Section 10B.”

12. On perusal of the above reasons, it is seen that
there was no allegation that the assessee did not fully and
truly disclose all the material and primary facts required for
conpleting the assessnment. The settled legal principle is that
the Assessing Oficer cannot be directed to conplete the
assessment in a particular manner. The duty cast upon the
assessee is to place all the materials before the Assessing
Oficer to enable himto take a decision. In the absence of any
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such allegation, if we exam ne the reasons for reopening, it is
solely on the ground that the assessee has not produced the
ratification certificate given by the Board of Approval on the
approval granted by the Developnent Comm ssioner as per
Expl anation 2(iv) to Section 10B of the Act.

13. The Assessing Oficer referred to Instruction
No. 2/ 2009 issued by the CBDI, which was challenged by the
appel lant - assessee in WP.No. 6542 of 2014. The challenge to
the said Instruction of the CBDT can have no inpact on the
relief sought in WP.No.6543 of 2014 because the challenge in
WP. No. 6543 of 2014 was to the reopening of assessnent
proceedings and the first aspect to be considered is as to
whet her the reopening was on account of change of opinion
because the appellant - assessee had relied upon the approva
granted by the Devel opnent Conm ssioner as early as 17.4.2008
and the assessnent had been conpleted in respect of other years

as well as the subject assessnent, which was sought to be
reopened. Therefore, in the absence of any such allegation
agai nst the appellant — assessee for non disclosure of primry

facts, the reopening cannot be justified.

14. The | earned Juni or Standi ng Counsel appearing for the
respondent submts that the assessee has not followed the
procedure, which has been laid down by the Hon' bl e Suprene Court
in the case of GKN Driveshafts (India) Ltd. Vs. ITO [reported in
(2003) 259 ITR 19], as the assessee has not given their
objections to the reasons recorded by the Assessing Oficer for
reopening the assessnent as comunicated to the assessee vide
| etter dated 26.8.2013.

15. In our considered view, such a non adherence to such
a procedure would be a fait acconpli in the case on hand and
nore so, when WP. No. 6543 of 2014 was pending fromthe year 2014
and the challenge was to the notice issued under Section 147 of
the Act. Therefore, at this distance of tinme, we are not
inclined to issue a direction to the appellant — assessee to
file their objections to the reopening and once over again all ow
the Assessing Oficer to take a decision as to whether the
obj ections are sustainable or not.

16. Furthernore, the reasons for reopening were not based
on any allegation of non disclosure of the financial details of
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the assessee or in respect of any transaction done by them in
the normal course of business. The reopening was solely on the
basis that an order of ratification by the Board had not been
f urni shed.

17. The larger question is as to whether it would be
within the domain and control of the assessee to obtain a
ratification. Further, nerely because the ratification has not
been done by a Hi gher Authority, will it automatically vitiate
the approval, which was granted by the Conpetent Authority
nanmely the Devel opnent Conmi ssioner. These are all |arger
guestions, which cannot be, obviously, adjudicated by the
Assessing Oficer and nore so, in the case of the assessee
because the very Instruction given by the CBDT had been put to
challenge by filing WP.No.6542 of 2014. Though W P. No. 6542 of
2014 was dism ssed, the appellant — assessee filed WA No. 2261
of 2021, which has been entertained by this Court today.

18. In addition, we find that an identical case of
reopening in the mtter of Kone Elevators (India) Private
Limted Vs. ACIT was challenged by filing WP.No.43662 of 2016
and the sane |earned Single Judge, by order dated 16.6.2021,
allowed it, the relevant portions of which read thus :

“16. In respect of the case on hand,
undoubt edly, the assessee had not submtted the
ratification certificate to be obtained from
the CBDT for claimng exenption under Section
10B of the Act. However, there are certain
confusions even within the Departnent Oficials
regarding production of such ratification
certificate from the CBDI. The dispute arises
in view of the fact that the assessee is of an
opinion that the approval granted by the STPI
under the delegated powers of the Directors of
STPI by IMSC is a valid approval for the
pur pose of claimng exenption under Section 10B

of the Act. Therefore, the presunption cannot
be construed as suppression on the part of the
assessee. It is not a nmere presunption in the

present case by the assessee. The presunption
has got a valid reason because the assessee is
hol ding a valid approval obtained fromthe STPI
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and the power to grant approval was del egated
to the Directors of STPI by IMSC. It is not as
if the assessee clained exenption under Section
10B without any such approval. It is a case
where the order of approval, which was validly
granted, was produced before the Assessing
Oficer at the tinme of scrutiny and the
Assessing Oficer also accepted the approval
order and granted exenption. Thus, the reason
stated in the inpugned proceedings that the
assessee conmitted a mstake cannot be
accept ed. The assessee was possessing a valid
approval which  was pr oduced before the
Assessing Oficer and if a ratification is to
be obtained, then the Assessing Oficer, at the
time of scrutiny, ought to have directed the
assessee to get any such ratification
certificate for the purpose of grant of
exenption under Section 10B  which t he
Departnent had not done. Thus, it was a
m stake or om ssion commtted by the Assessing
Oficer at the tinme of passing of the origina
assessnent order. Even in such cases, if the
reopeni ng of assessnent is made within a period
of four years, then there is a ground for the
Departnent to reopen the sane. However, in the
present case, the reopening of assessnment is
made beyond the period of four vyears and
t heref ore, t he statutory requi r enent
contenplated under Section 147 is to be
conplied with scrupulously. Thus, the ground
taken for reopening of assessnent that the
assessee has not disclosed fully and truly all
material facts is not established in the
present case and the assessee, in fact,
submtted all the particulars regarding the
approval granted by the authority and further
ratification, if required, nust be instructed
by the Departnment which was not done and
therefore, there was no suppression or non-
di sclosure of material facts by the assessee.
Thus, the initiation of proceedings under
Section 147 of the Act, beyond the period of
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four years, i's not sust ai nabl e and
consequently, the inpugned proceedings are not
in consonance with the conditions stipulated in
the Proviso to Section 147 of the Act.

17. Accordi ngly, t he I npugned or der
dated 15.11.2016, passed by the respondent -
Departnent is quashed and the wit petition
stands al | owed.”

19. The learned Single Judge, after noting that the said
assessee (Kone Elevators (India) Private Limted), as in the
case of the assessee before us, had not produced the
ratification certificate from the Board, further noted that
there were «certain confusions even wthin the Departnent
regardi ng production of ratification certificate from the Board
and that merely because the ratification certificate had not
been produced, the presunption could not be drawn that the
assessee suppressed the facts. The | earned Single Judge further
noted that the assessee in the said case had a valid approva
from the Software Technol ogy Parks of India (STPI) based on the
del egation granted to the directors of STPI by IMSC. The | earned
Singl e Judge found that it was not as if the said assessee
cl ai med exenption under Section 10B of the Act w thout any such
approval. Therefore, the learned Single Judge held that the
reopeni ng of assessnment could not have been nade as there was no
m stake attributable to the said assessee. The learned Single
Judge further held that even assumng that the Assessing
Oficer, while conpleting the original assessnent, failed to
take note of the facts, it could not be a case for reopening the
assessnent.

20. W approve the findings of the |earned Single Judge
in the decision in the case of Kone Elevators (India) Private
Limted for the reasons set out by the |earned Single Judge and
for the reasons assigned by us in the preceding paragraphs. In
ot her words, the non obtaining of ratification certificate from
the Board has not been attributed to the assessee as a default
coommtted by the assessee. There mamy be various reasons, for
whi ch, the Board m ght not have granted a ratification
Nevert hel ess, the approval granted by the Authority, to whomthe
power had been delegated was valid and hence, as long as the
said approval was not wthdrawn, the assessee would be entitled
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to rely upon the approval and cl ai m deduction under Section 10B
of the Act, which is a special provision for earning of foreign
exchange. I n such circunmstances, the reopening of assessnent is
Wi thout jurisdiction and bad in | aw

21. For the above reasons, the wit appeal is allowed,
the inmpugned order is set aside, WP.No.6543 of 2014 is all owed
and the reassessnent proceedings initiated under Section 147 of
the Act pursuant to the notice under Section 148 of the Act
dated 28.3.2013 is quashed. No costs. Consequently, the
connected CMPs are cl osed.

Sd/ -
Assi stant Regi strar(CS-1V)

/'l True Copy //
Sub Assistant Registrar
RS
To
The Deputy Comm ssioner of Inconme Tax, Conpany Circle I1(3),
5th Fl oor, Room No. 513, Wanaparthy Bl ock, 121, Mhat ma Gandhi
Road, Chennai - 34.
+lcc to Ms.Hema Muralikrishnan, Advocate, S.R No.44510
+2ccs to Ms. N thyaesh & Vai bhav, Advocate, S.R No.44455
WA. No. 2259 of 2021 &
CWVP. Nos. 14396 & 14397
of 2021

CP( CO
RLP( 23/ 09/ 2021)
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