IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 08. 09. 2021
CORAM
THE HON BLE MR JUSTI CE M NI RVAL KUMAR

CRL. O P. No. 15682 of 2021 and
Crl .M P. Nos. 8544 & 8546 of 2021

1. Ramal i ngam

2. Shahul Hameed

3. Arch Arunmugham

4. Ponnur angam ... Petitioners
Ver sus

The State by: -

The | nspector of Police,

K-8 Arunbakkam Police Station

Chennai 600 106. ... Respondent

PRAYER. Crimnal Original Petition filed under Section 482 of the
Code of Cimnal Procedure, to <call for the records in
C.C.No.9351 of 2017 on the file of learned V Mtropolitan
Magi strate Court, Egnore, Chennai and quash the sane.

For Petitioners : M.S. M Miralidharan for
M. S. Ravi kumar

For Respondent : M. A Danbdar an,
Addi ti onal Public Prosecutor

ORDER

The petitioners, who are facing trial before the |earned
V Metropolitan Mgistrate, Egnore, Chennai in C. C No.9351 of
2017, for offence under Sections 143 and 188 |IPC, have filed the
above Quash Petition.

2.0n information, the respondent Police registered a case
in Crinme No.998 of 2017 on 14.06.2017 against 68 nale and 13
femal e persons. On conpletion of investigation, charge sheet
came to be filed against them Ilisting five witnesses as LW to

https://hcservices.ecourts.gov.in/hcservices/



LW and docunents.

3. The gist of the case is that on 14.06.2017, at about
01.00 p.m, the respondent Police/LW along with the Police party
were on duty, at that tinme, received an information that in MVDA
Col ony Main Road, the 1st petitioner being a political functionary
of a political party headed a group of 68 nmles and 13 fenales
totally 81 persons unlawfully assenbled w thout any perm ssion
from the authorities concerned and raised slogans against the

Governnment for arresting the political |eader. Wen the
respondent Police intervened and insisted them to disburse, the
petitioners and other protesters failed to do so. Hence, a

conpl aint was |odged and on conpletion of investigation charges
sheet canme to be filed before the Ilearned V Metropolitan
Magi strate, Egnore, Chennai and the sanme was taken on file as
C. C. No. 9351 of 2017.

4. The contention of the petitioners is that in this case,
LWL to LW, are all public servants and no private person was
exam ned and cited as witness during investigation. The case of
the prosecution is that the petitioners assenbled in MVDA Col ony
Main Road which is a public place and nmade protest for arresting

their political |eader. It is highly inprobable that no public
W tness was present in the place of occurrence and no reason has
been given for non exam nation of public wtnesses. In this

case, the FIR in Crinme No.998 of 2017 was registered for offence
under Section 188 IPC. As per Section 188 IPC, only the public
servant is authorized to | odge a conplaint and Section 195 Cr.P.C
is clear enbargo as to how a conplaint to be registered and
i nvestigated by the Police for offence under Section 188 IPC. In
this case, there is no conplaint fromthe public servant. Hence,
the registration of the FIRits void ab initio and continuing the
i nvestigation for other offences is also not permtted.

5. The | earned counsel for the petitioners submtted that
this Court in catena of judgnents have clearly held that the
police personnel are not enpowered to register an FIR under
Section 188 |PC There is nothing to show that on the date of
occurrence, there was any prohibitory order in force and whet her
that order was comunicated in the prescribed manner is also not
known. The | earned counsel further submtted that this Court in
the cases of “Midhan Mhan Versus The State and another in
Crl.O P.Nos. 23129 & 23127 of 2019 on the simlar grounds,
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guashed the proceedings against the accused. Further, in the
case of “Jeevanandham and others Vs. State Rep. by Inspector of
Police and another reported in (2018) 2 LWCl. 606", had given
an authoritative pronouncenent regarding the cases to be
regi stered and investigated under Section 188 |IPC and al so issued
certain guidelines, which is violated in this case. Hence, he
prayed for quashing of the proceedi ngs agai nst the petitioners.

6. The | earned Additional Public Prosecutor appearing for
the respondents submtted that in this case, a conplaint was
| odged by the respondent Police/the Inspector of Police, K-8
Arunbakkam Police Station, Chennai/LW. \Wen he was on duty, he
got an information that the petitioners and other protectors, had
assenbl ed and rai sed slogans for arresting their political |eader
and al so caused disturbance to the public. Tinmely intervention
of the respondent, further law and problem were averted. The
petitioners wthout getting permssion from the authorities
concerned have forned thenselves into an wunlawful assenbly

restrained the others and caused public disturbance. On
conpletion of investigation, charge sheet has been filed in this
case.

7. Considering the rival subm ssions and on perusal of the
materials this Court finds that the petitioners have only raised
their objection for arresting their political |leader. The fina
report does not speak about any conplaint from anybody from
general public regarding any hindrance caused to traffic in that
| ocality. Rai si ng slogans against the Government itself would
not amount to any conm ssion of offence, which is a fundanenta
ri ght under Constitution of India.

8. From the statenment of the witnesses, it is seen that
LW to LW present in the scene of occurrence and according to
them the petitioners raised slogans against the Governnent wth
regard to arrest of their political |eader, they did not do
anything nore. Admttedly in this case, the occurrence had taken
place in the public place and view, no public or independent
W tness exam ned by the prosecution, which causes serious doubt
on the veracity of the conplaint. Further, this Court in the
case of “Jeevanandham and others Vs. State Rep. by Inspector of
Pol i ce and another reported in (2018) 2 LWCrl. 606" had clearly
held that the police officials are not enpowered to register a
case under Section 188 |IPC and the same is barred under Section
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495 Fr /P. C There is no material to show that there was any
promul gation of any prohibitory order which was comunicated to
the public and there was any disobedience by the petitioners

Further, in consequence to the protest, the prosecution failed to
show whet her any trouble injuries occurred. Thus, the respondent
Police did not follow the guidelines issued by this Court in

Jeevanandham (Cited Supra). In several cases, this Court quashes
the proceedings against the accused/protesters on the simlar
gr ound.

9.1n the result, the proceedings in C C No.9351 of 2017,
on the file of the V Metropolitan Mgistrate Court, Egnore,
Chennai is hereby quashed agai nst the petitioners. This Crim nal
Original Petition is allowed accordingly. Consequently, the
connected Crimnal M scell aneous Petitions are closed.

Sdf -
Assi stant Regi strar

/' True Copy//

Sub Assistant Registrar
vv2

To

1. The I nspector of Police,
K-8 Arunbakkam Police Station
Chennai 600 106.

2. The V Metropolitan Magistrate
Egnore, Chennai - 600 008.

3.do Through The Chief Metropolitan Magistrate
Egnore, Chennai.

4. The Public Prosecutor,
H gh Court, Madras.

+1cc to M. S. Ravi kumar, Advocate, S.R No.45643
CRL. O P. No. 15682 of 2021

PA( CO)
SB( 27/ 10/ 2021)
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