IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 07.10. 2021
CORAM
THE HONOURABLE MR. JUSTI CE R MAHADEVAN
WP. No. 20094 of 2021
P. Kanagar a] ...Petitioner
Ver sus

1. The Tahsi | dar
Taluk O fice
Annur
Coi nbat ore — 641 653

2. The Revenue I nspector
Sar kar Sanul am
Kovi | pal ayam
Coi nbatore — 641 107

3. The Village Adm nistrative Oficer
Vel | ai nedai
Coi nbatore — 641 110 ... Respondent s

PRAYER : Wit Petition filed wunder Article 226 of the
Constitution of India praying to issue a Wit of Certiorarified
Mandanus calling for the records of the 1st respondent wth
respect to application No. TN 7202006221031 dated 22.06.2020 and
gquash the sane and consequently direct the respondents to issue
the legal heir ship certificate for the deceased Ponnian Gounder
@ Ponniya Gounder as prayed by this petitioner in his
representation dated 24.03. 2021

For Petitioner : M . S. Vedi appan

For Respondent : M. Stalin Abhi manyu
Gover nment Counsel for R1-R3

ORDER

The relief sought in this wit petition is to issue a
Wit of Certiorarified Mandanus calling for the records of the
1st respondent with respect to application No. TN 7202006221031
dated 22.06.2020, quash the sanme and consequently direct the
respondents to issue legal heir ship certificate for the
deceased Ponnian Gounder @ Ponniya Gounder as prayed by the
petitioner in his representation dated 24.03.2021.
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2. According to the petitioner, his father Ponnian
Gounder @ Ponniya Gounder originally married one Thul asi ammal
and out of the said wedlock, two sons were born nanely Rajamani
and Shanmugasundaram After the death of the said Thul asi anmal
he again married one Thul asiamual, (both w ves' nanmes are one
and the sane) and through his second marriage, he has three
children viz., Shanthamani, Marappan and Kanagaraj (petitioner
herein). Wile so, the petitioner's father died on 08.04.1987,
which was duly registered wth the Corporation, |eaving behind
him the second wife and five children (two fromthe first wife
and three from the second wfe). Thereafter, the petitioner
applied for legal heirship certificate for his deceased father
t hrough online on 22.06.2020, which was stated to be rejected by
the first respondent, on the ground that the deceased had two
wi ves. However, no order was served on him in this regard.
Therefore, he made a representation dated 24.03.2021 narrating
all the factual circunstances to the respondents enclosing
necessary docunents. Since no action was taken on the sane, the
petitioner has conme up with this wit petition for the aforesaid
relief.

3. The | earned counsel for the petitioner submtted that
the petitioner, who was born through the second marriage of the
deceased Ponni an Gounder @ Ponniya Gounder, after the dem se of
his first wife, applied for legal heirship certificate, along
with other legal heirs of the deceased and there is no riva
claims with respect to the claimng succession to the deceased.
In such circunstances, the rejection of the application of the
petitioner seeking legal heirship certificate, nerely stating
that the deceased had two w ves, cannot be sustainable in |aw as
well as on facts. The |earned counsel further pointed out that
clause 7 of the <circular dated 09.08.2017 issued by the
Conmi ssioner of Revenue Administration, only states that the
Tahsil dar shall not issue legal heir certificate in respect of
the clains when nore than one wife exists for the deceased,
whereas in this case, there is only one wife and the petitioner
iIs claimng legal heir certificate along with other legal heirs
and therefore, the said circular cannot be applicable to the
facts of the present case. It is also submtted that in simlar
ci rcunstances in WP. No. 14998 of 2020, this court, by order dated
18.11. 2020, allowed the said wit petition by directing the
Tahsi |l dar concerned to issue legal heirship certificate to the
petitioner therein. Thus, the |earned counsel prayed for
allowing this wit petition.

4. Heard the | earned Governnment counsel taking notice for
the respondents and al so perused the docunents enclosed in the
typed set of papers.

5. There is no dispute with regard to the relationship
anong the legal heirs of the deceased Ponnian Gounder @ Ponniya
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Gounder. Admittedly, the petitioner made application for |ega
heirship certificate along wth other legal heirs of the
deceased and hence, there is no rival claim in this regard.
Further, as per clause 7 of the circular dated 09.08.2017 issued
by the Comm ssioner of Revenue Administration, relating to the
procedures and guidelines to be followed by the Tahsildars,
while considering the claimof |legal heirship certificate, there
is a prohibition, only if nore than one wife exists for the
deceased, whereas in this case, the nother of the petitioner is
the only wife of the deceased. Therefore, the first respondent
ought to have considered the petitioner's application, after
conducting due enquiry, as regards the factual matrix and
thereafter, pass an order. On the other hand, the web copy
relating to the status of the petitioner's application encl osed
at page 3 of the typed set of papers, would disclose that
"application rejected and 'deceased person had two w fe, hence,
application is recoomended for rejection', which, in the opinion
of this court, cannot be countenanced.

6. It is also to be noted that in the order dated
06. 03. 2020 passed in WP No. 5883 of 2020 (P. Riza Ahned vs. The
Tahsil dar, Walajah Taluk, Walajah, Ranipet District), this
Court, after analysing the various decisions in the field, has
concluded that a Tahsildar is enpowered to issue even Cass ||
|l egal heir certificate, provided he 1is satisfied with the
genui neness of the claim nmade by the applicant after conducting
an enquiry. Only in cases where the Tahsildar is not satisfied
with the genuineness of the claim he can direct the applicant
to approach the conpetent Civil Court.

7. That apart, in simlar circunstances, in the order
dated 18.11.2020 passed in W No. 14998 of 2020 (Lakshm
Jagannat han vs. The Tahsil dar, Tanmbaram Tal uk, Tanbar am
Chennai), cited on the side of the petitioner, this court
reiterated that 'the conm ssioner of Revenue Adm nistration
shall sensitize the officials in the order of hierarchy in the
revenue Departnent about the applicability of personal |aw and
shall ensure that nerely because there were two wives, the claim
of the applicants cannot be rejected, wthout ascertaining the

fact ual position.' For better appreciation, the relevant
par agr aphs of the said order are extracted bel ow
"6. It is to be stated that there is no

di spute qua the relationship between the parties.
When there is no dispute anong them the authorities
cannot dispute the fact and give any other
interpretation to the relationship. The petitioner
herself stated that she is the second wife of the
deceased, after the dissolution of the first
marriage. She did not include the nanes of her
children born through her first husband in the
application. On the other hand, she sought for the
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| egal heirship certificate only for herself, the
mot her ~i n~l aw and sons of the deceased, who were
born through his first wife. The first wife of the
deceased, whose narriage wth the deceased was
di ssolved in the manner known to |aw, al so appeared
before the respondent and deposed in witing. Had
there been any dispute between the two wives of the
deceased, then the respondent is justified in
passing the inpugned order directing the petitioner

to approach the civil court for appropriate
remedies. Admttedly, the persons nanmed in the
application are all dCass~l legal heirs. But the
respondent w thout weighing all these materials

mechanically passed a cryptic and stereo~typica
order wi thout application of mnd, thereby failed to
follow the guidelines issued by the Governnment in
various circulars and orders. When the petitioner
hersel f sought for the legal heirship certificate
including the sons of the first wfe of the
deceased, excluding her sons born through her first
husband, there is no necessity for the respondent to
venture into the natural guardian question of her
sons.

7. At this juncture, it is apt to quote
Section 8 of the H ndu Succession Act, 1956, which
reads as follows :

“8. CGeneral rules of succession in the case
of males.?

The property of a nmale Hindu dying intestate
shall devolve according to the provisions of this
Chapter?

(a) firstly, wupon the heirs, Dbeing the
rel atives specified in class | of the Schedul e;

(b) secondly, if there is no heir of class
I, then upon the heirs, being the relatives
specified in class Il of the Schedul e;

(c) thirdly, if there is no heir of any of
the two classes, then wupon the agnates of the
deceased; and

(d) lastly, if there is no agnate, then upon
t he cognates of the deceased.”

Though the respondent and other revenue officials
cannot give interpretation of the |law of Succession
which is the normally the business of the Courts

they should advert to the Cass |, Cass Il and
other heirs enlisted in the said Act and basics of
personal laws to apply their mnd, while dealing

with the applications for issuance of Legal Heirship
Certificate, which was expected of them while
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conferring on them the power to issue the |[egal
heirship certificates.

8. Discerning the difficulties of the public
in obtaining the Legal Heirship Certificate fromthe
revenue authorities citing one or the other reason
and other lacunae in the circulars issued by the
Conmi ssi oner of Revenue Administration, which are
the guidelines for the revenue officials at field
level, this Court in the order dated 27.07.2020 in
W P. No. 5490 of 2017 (J.Babu Vs. The Tahsildar,
Thar anganpadi Tal uk, Nagapat ti nam District),
directed the Conm ssioner of Revenue Adm nistration
to consider various orders passed by this Court and
after touching upon the provisions of the H ndu
Succession Act, in particular Section 15 of the said
Act and other personal laws and to reissue revised
guidelines and instructions in the light of those
orders and provisions to the revenue officers to
Issue legal heir certificate strictly in accordance
wth the circulars in its letter and spirit. In the
said order, it was further observed that this Court
repeatedly held that even there were class Il heirs,
the difficulty to identify the nenbers of the class
Il heirs by the revenue authorities cannot be the
reason to reject the request for issuance of |egal
heir certificates and if the guidelines of field
verification, etc., are devotedly followed by the
field level officers, i.e., VAO R and Tahsildars,
in their letter and spirit, the so-called lis and
ot her issues surrounding Cass Il legal heirs could
wel | be avoi ded. It is to be reiterated that the
Conmi ssi oner of Revenue Adm ni stration shal
sensitize the officials in the order of hierarchy in
the revenue Departnent about the applicability of
personal law and shall ensure that nerely because
there were two wives, the claim of the applicants
cannot be rejected, without ascertaining the factual
posi tion.

9. In view of the aforesaid discussion, it
is clear that the inpugned order is liable to be set
asi de. Though an appeal remedy is provided against
the order of the Tahsildar wth the Revenue
Divisional Oficer, having regard to the facts and
circunstances of the case and failure of the
respondent to exercise the power conferred on him
the petitioner cannot be conpelled to exhaust the
appel l ate renmedy and thus, she is entitled for the
I ssuance of the Legal Heirship Certificate wthout
exerci sing such an appel |l ate renedy.
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10. In the result, this wit petition is
allowed and the respondent is directed to issue
| egal heirship certificate to the petitioner, as has
been requested in her application dated 12.11.2019
and the representation dated 05.02.2020. The said
exercise shall be conplete within a period of four
weeks from the date of receipt of a copy of this
or der. However, there shall be no order as to
costs.”

8. Inthe light of the aforesaid order, which is squarely
applicable to the facts of the present case, the so-called
rejection of the petitioner's application cannot be allowed to
sustain and the sane is hereby set aside. Consequently, the
first respondent is directed to consider the representation of
the petitioner dated 24.03.2021, conduct an enquiry and pass an
order, on nerits and in accordance with law, after affording an
opportunity of hearing to the petitioner as well as any other
interested parties, within a period of eight weeks fromthe date
of receipt of a copy of this order.

9. Wth the above said directions, this wit petition
stands di sposed of. No costs.

Sd/ -
Assi stant Registrar (CS-1X)

/'l True Copy //

Sub Assi stant Registrar
dhk
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