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DATED : 20.09. 2021
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PRAYER : Crimnal Oiiginal Petition filed under Section 482 of
the Code of Crimnal Procedure, to call for the records relating
to Cr.No.322 of 2020 on the file of the respondent and quash the

sane as illegal and w thout jurisdiction.
For Petitioners : M. 1. Abdul Basith
For Respondent : M . A. Danopdar an

Addi ti onal Public Prosecutor
ORDER
The petitioners, who are accused in Crinme No.322 of 2020

for offences under Sections 143, 188 |PC and 51(1)(b) Disaster
Managenent Act, 2005, have filed the Quash Petition.
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2. The gist of the case is that on 13.06.2020, at about
09.10 a.m, when the respondent Police along wth two other
police personnel was on patrol duty to ensure whether the
prohi bitory order under Section 144 of C.P.C., passed by the
Central and State Governnent is being properly followed, at that
time, saw the petitioners assenbled together and raising slogans
agai nst the Central Government for cases registered for show ng
pr ot est . The respondent warned the ©petitioners that the
prohi bitory order under Section 144 of O .P.C., is in force and
al so explained, the danger of spreading of COVID 19 pandemc
|l i kely and asked them to disburse. Since they refused to do so,
they were arrested and a case registered against themin Crine
No. 322 of 2020 for offences under Sections 143, 188 |IPC and
51(1)(b) D saster Managenent Act 2005 and FIR sent to the
Judicial Mgistrate No.ll, Attur and other copies were sent to
hi gher officials and the case was sent for enquiry to the Tal uk
| nspector of Police, Veeraganur.

3. The ~contention of the |learned counsel for the
petitioners is that the registration of FIR in Crine No.322 of
2020 for the offences under Sections 143, 188 of IPC and 51(1)
(b) Disaster Mnagenent Act, 2005, is in violation of Section
195(1)(a)(i) of C.P.C and against the guidelines of this Court
in the case of “Jeevanandham and O's. Versus State and Os.
reported in MANU TN 5423/ 2018". He further submtted that the
respondent initiated a suo-nbto crimnal prosecution against
these petitioners on the allegation that the petitioners
il1legally assenbl ed and protested in the public road w thout any
prior perm ssion against the arrest of Senior Journalists and
activists for participating in the Anti-CAA NRC protest. The
FIR neither revealed any specific role of the petitioners nor

attracted punishable offences under Sections 143, 188 |PC and
51(1)(b) Disaster Managenent Act, 2005. The registration of FIR
Is in violation of the petitioners' f undanent al rights

guaranteed under Article 14, 19(1)(a), 19(1)(b) and 21 of
Constitution of India. Further, in the FIR there is no nmention
as to how the petitioner forned is an unlawful assenbly and
when there was no prohibitory order declared and communi cat ed,
there is no promulgation of any order which has been violated by
the petitioners. Further, wthout witten conplaint of public
servant, no FIR can be registered for offence under Section 188
of IPC. He further submtted that the conplainant is none other
than the Special Sub-Inspector of Police, Gangavalli Police
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Station, Salem who registered the conplaint and investigated
the case, which 1is prohibited in I|aw Further, the FIR
regi stered and pending without filing of charge sheet for nore
than a year is barred by limtation under Section 468(2)(b)

Cr.P.C. and keeping the same pending will not serve any purpose
and the petitioners wll be put to irreparable loss and
har dshi p.

4. The | earned counsel for the petitioners relied upon the
citation of Hon'ble Apex Court in “H matlal K Shah Versus Police
Conmi ssi oner, Ahendabad”, wherein it is held that

. State cannot by |aw abridge or

take away the right of assenbly by prohibition

assenbly on every public street or public

place. The State can only make regulations in

aid of the right of assenbly of each citizen

and can only inpose reasonable restrictions in

the interest of public order.”
Further, he relied wupon the decisions of this Court in
“Jeevanandham and O's. Versus State and Os. reported in
MANU/ TN/ 5423/ 2018” and in “Mhaned Nazim Versus State reported
in MANU TN 1906/ 2019”.

5. The |l earned Additional Public Prosecutor appearing for
the respondent submtted that on 13.06.2020, there was a
prohibitory order and wthout permssion, the petitioners
assenbl ed and protested in the public road against the arrest of
Senior Journalists and activists for participating in the Anti-
CAA, NRC protest and caused inconvenience to the public and
attenpted to assenble in the mddle of the road and cause
di sobedience to the order pronmulgated by the public servant.
Despite warning of the police, they continued to conduct the
pr ot est . Hence, a case, cane to be registered. The | earned
Addi tional Public Prosecutor admits that the conplainant in this
case is none other than the Special Sub-Inspector of Police,

Gangaval li Police Station, Salem Further, for registration of
the FIR under Section 188 of IPC, the sin quo non is a witten
conplaint of the public servant concerned. In this case, the
Speci al Sub-lnspector of Police is not the public servant
concer ned.

6. Considering the rival subm ssion and on perusal of the
materials it is seen that the Special Sub-Inspector of Police,
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Gangaval li Police Station, Salem had registered the above case
and he is the conplainant and investigating officer as well. As
per Section 195 (1)(a)(i) of C.P.C., there is a specific bar
for taking cognizance of the offence under Section 188 of |PC
Further it 1is <categorically held that the word used under
Section 188 of IPC is "public servant lawfully enpowered" and
the word wused in Section 195(1)(a)(i) 1is "public servant
concerned”". The very termnology in both the provision nmakes it
clear that not all public servants falling under Section 21 of
| PC can be a conplainant, it is only the public servant who has
been specifically authorized, by a specific order in this
regard, who can file a witten conplaint before the concerned
Judi cial Magistrate Court. Thus there nust be a conplaint by
t he pubic servant whose | awful order has not been conplied wth.
The conplaint nust be in witing. The provisions of Section
195Cr. PC are mandatory. Non-conpliance of it would vitiate the
prosecution and all other consequential orders. In this case,
admttedly there is no such conplaint which is sin quo non to
regi ster the case and to proceed further. Further 468 C.P.C is
a Bar now.

7.1ln view of the above, the continuation of the
i nvestigation against the petitioners would anobunt to abuse of

process of |aw Hence, the investigation in Crine No.322 of
2020 on the file of the respondent is hereby quashed. Thi s
Cri m nal Ori gi nal Petition IS al | oned accordingly.

Consequently, the connected m scell aneous petition is closed.

Sd/ -
Assi stant Registrar (CS-VI)

/'l True Copy //

Sub Assistant Registrar
ss

To

1. The Judicial Magistrate No. I,
Attur.

2. The Speci al Sub-Inspector of Police,

Gangaval I'i Police Station,
Salem (Cr.No.322 of 2020)
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3. The Public Prosecutor,
H gh Court, Madras.

CRL. O P. No. 16424 of 2021
and
Crl.MP. No. 8959 of 2021
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