IN THE H GH COURT OF JUDI CATURE AT MADRAS
Dated : 23.03. 2021
CORAM
THE HONOURABLE MRS. JUSTI CE T. V. THAM LSELVI

C. M A Nos. 1657 and 1892 of 2014
and M P.Nos.1, 1 of 2014

. Chi nnma. Reddy
. Raghava Reddy ... Appel | ant s/ Respondent s/
Def endants in CVMA No. 1657 of 2014

NP

Vs.

. Angat hamma

. Rat hi namma

. Dhayanandha Reddy

. Kuppanmal ... Respondent s/ Appel l ants/Plaintiffs
4 to 7 in CVA No. 1657 of 2014

ArOWNPF

. Chi nnna Reddy
. Raghava Reddy ... Appel | ant s/ Respondent s/
Plaintiffs in CMA No.1892 of 2014

N -

VS

1. Dhayanandha Reddy
2. Kuppanmal ... Respondent s/ Appel | ant s/ Def endant s
1 &4 in CVA No.1892 of 2014

COMVON PRAYER : Civil M scellaneous Appeal is filed under Order
XLl Rule 1(u) of CP.C read wth Section 104 of C P.C
praying to set aside the judgnent and decree dated 26.02.2014
made in A S.Nos.17 and 16 of 2009 respectively, on the file of
the Subordi nate Judge at QGudiyatham Vellore District, reversing
the judgnent and decree dated 07.01.2009, made in O S. Nos.715
and 675 of 1990 respectively on the file of the District Minsif
Court, Gudiyattam Vellore District.

For Appel | ant . M. T. Dhanyakumar
in both CVAs

For Respondents . M. K A Ravi ndran
in both CMVAs

COMMONJUDGMENT

The appellants herein are the plaintiffs in O S No.675 of
1990, which was filed by them agai nst the defendants/respondents
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for the relief of declaration and other consequential reliefs in
respect of the | and and house of the properties.

2. The defendants also filed a suit against these
plaintiffs for declaration and permanent injunction and other
consequential reliefs. Both suits were tired together and a

comon judgnent was pronounced. Accordingly, the suit filed by
t hese appellants were decreed and suit filed by the defendants
(in O S. No.715 of 1990) dism ssed.

3. Aggrieved by that the defendants preferred these appeal s
in A S Nos.16 and 17 of 2009 respectively, before the
Subor di nate Judge, CGudiyatham Vellore District. The plaintiff
contested the said appeal. The first Appellate Court instead of
di sposing the appeal on nerits remanded the entire suit to the
trial Court with a direction to exam ne the Revenue Oficial as
W tness and to appoint an Advocate Conm ssioner to neasure the
suit properties, and given opportunity to the defendant to
adduce additional evidence. Aggrieved by that order, the
plaintiffs preferred the appeal.

4. Point for Consideration:

Whether the first Appellate Judge was in
rightly to remand the case to the trial Court in
order to adduce further evidence and to appoint an
Advocate Comm ssioner to neasure the properties and
to exam ne the Revenue O ficial as w tnesses.

5. The | earned counsel for the appellant argued that the
trial Judge el aborately discussed the issues between the parties
and decreed the suit in their favour. But the first Appellate

Court instead of disposing the case on nerits, in order to fil
up the Ilacuna, the defendants/respondents herein were given
opportunity to adduce further evidence by remanding the entire
case to the trial Court, which is beyond the scope of the
provi sion of under Order XLI Rule 23 C. P.C.

6. The | earned counsel for the respondent argued that since
the appellant claimng right over the property, based upon a
patta and the sane was found with sonme correction, so that only
the first Appellate Court remanded the matter to the trial Court
to exam ne the Revenue Oficials about the genuineness of the
patta and also given further opportunity to measure the suit
property, through the Advocate Comm ssioner to establish the

physical features of the suit property. The first Appellate
Court rightly remanded the matter. So he prays to dismss the
appeal .

7. Oder XLI Rule 23 C.P.C., which reads as foll ows:
"Where the Court from whose decree an
appeal is preferred has disposed of the suit upon a

https://hcservices.ecourts.gov.in/hcservices/



prelimnary point and the decree is reversed in
appeal, the Appellate Court may, if it fit, by order
remand the case, and may further direct what issue
or issues shall be tried in the case so renmanded,
and shall send a copy of its judgnment and order to
the Court from whose decree the appeal is preferred,
which directions to re-admt the suit wunder its
original nunber in the register of civil suits, and
proceed to determne the suit, and the evidence (if
any) recorded during the original trial shall
subject to all just exceptions, be evidence during
the trial after remand.”

8. As per provision of law, the matter can be remanded, if
there is any error apparent on the face of the record or else,
if any docunentary which are vital to prove the claim of the
parties and if the same was not able to produce, at the tine of

trial, inspite of their best efforts then only the Court by
recording the reason, the entire case can be rermanded to the
trial Court. But, in the case on hand before the trial Court,

both the parties are given opportunity and they marked
sufficient docunents to prove their claim based upon the ora
and docunentary evidence in the trial Court disposed of the case
on nerits by elaborately discussing the issues between the
parties.

9. On the side of the plaintiffs Exs. Al to Al5 were marked,
Exs.Pws.1 and PW2 were exam ned, on the side of the defendant
Exs.P1 to P17 docunents were narked and three w tnesses were
exam ned.

10. Ther ef or e, the first Appel l ate Judge w thout
considering all these aspects remanded the entire case, in order
to examne the Revenue Oficials and to appoint an Advocate
Comm ssioner and to adduce further witnesses are all beyond the
scope of the Order XLI Rule 23 CP.C., in order to fill up the
| acuna, the matter has been remanded to the trial Court. On the
ot her hand, the first Appellate Judge ought to have decided the
appeal on nerits. But in this case, the first appellate Judge
i nstead of disposing the case on nerits remanded the matter for
the above said purpose as such is not maintainable in |aw
Therefore, the order passed by the first Appellate Judge is set
aside as no nerits. The First Appellate Court is directed to
decide the appeal, on nerits within three nonths from this
judgnment by hearing both sides, wthout giving unnecessary
adj our nnent s.
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11. Accordingly, this Gvil Mscellaneous Appeal is ordered.
There is no order as to costs. Consequently, connected
m scel | aneous petitions are cl osed.
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